EXECUTIVE OFFICE ©OF THE PRESIDENT

COUNCIL ON ENVIRONMENTAL QUALITY
722 JACKSOMN PLACE, N W,
WASHINGTON. D. C, 20006

November 17, 1980

ﬁEHORANDUH FTOR HEADS OF AGENCIES
SU3JECT: Guidance on Applving Secrion &404(r) of the Clean Warer acct

To Federal Projects Which Involve the Discharge of Dredged
or riil Materials into wWaters of the U.S., Including Wetlands

1. Introduction

This memorandum esrablishes procedures for coordinating agencyv views
and formulating Administration policy prier teo reguesting Congressional
action on prejects that mav te subjecrt to Section 404(r) of che (lean
Warer Act (Federal water Pellution Control Act, as amended). The
nenerandum is also in furtherance of Executive Order 12088, Federal
Compliliance with Pellution Control Standards. The Order establishes
a pelicy thar the heads of federal agencies will ensure that all necesszrw
actions are taken Zor the preventicon, control and abatement of environ-
mental pollution with respect to federal facilities aznd activities under
zhe c¢ontrol of the agency.

The abkove procedures will ensure that tirmely and adaquate envircnmenial
informacion is available and is considered by an agency beiore an agency
Tecuests autherizaction or funding from the Congress for feceral pra;ec:‘
‘inveiving the discharge of dredped or fill material and before an agency
actualiv Zischarges any dredgzed or fill marerial. These procegures will
alsc ensure thet the Corps and Z?3, the two agzencies with spacizl expertise
and jurisdiccion over Sec:tion 204 ©f the Clean Water Acz, will careiulliv
review each proposec project whizh nav e subjec: te the provisions of
Seztion 404(r) ef the Clean Water Act, ancd thar the writzen views of
these :wo. agenciszs wilil be transmitted To OMB and to the {onpress. 7
these prccedures will ensure that a coordinatad Adminisctrazion posicion
‘¢evelcped prior to 11;:1aczng projects which may be subject to Secrticn
in part through CEZQ's precdecision referral process for environmentallvw
:nsatisfacteory preposals and CMB's legpislative and budger processes.
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II. Section L0A(yr)

Secticn 40i{r) rovides that federal cens: ruczion prcjects which
-are specificallw :=u
effluenc standards or prend bl:xons but are ncce subJe o regulaticn
nder Sections 301, 402, or 104 of the iAct (the U.S. army Corps of
tngineers permit program for the discharge cof dredged or fiil materiall

if: t



" ..information on the effects of such discharge, including con-
sideration of the guidelines developed under subsection (b)(1l) of
this section, is included in an envircnmental impacr statement for
such project pursuant to the National Environmencal Policy Act of
1969 and such environmental impact statement has been submitted to
Congress before the actual discharge of dredged or fill material in
connection with the construction of such project and prior to
either autherizaticn of such project or a2n appropriation of funds
for such conscruccicn.,”

In order to satisfy this prevision, it is imporctant that the
environmental impacr statement process be completed before requests for
authorizacions and appropriztions are approved by Coneress for federal
projects which will involve the discharge of dredged or fill macterial in
wvaters of ‘the United States, including wetlands, and before actual
discharges occur. Completicn of the environmental impac:t staterent
process includes resolution of a2ny predecisicn referrals under the NEP2
Regulacicns (20 CIF.R. 1304}, E.0. 11314, as amended, and related policies
and preocedures.

rederal projects not specificallv aurhorized bv Congress are nct
candidares for exemption under Section 404(r) znd can be prohibited by
cr otherwise subiezr [o regulaztion under nationwide, generzl, or individual
pernit requirements. '

ITI. Guidance

Agencies shall therefore tzke the fcllowing acrions, where applicable,
" o meet raouirements of the Clean Water 2ct and the Nzrional Environmentzl
Pelicy Acr:

1. As part of their re:ponsibilities undar the Y¥ational Environmenczl
lizy Act (NEPA), ne Army Corps of Engineers and the Environmental
Pretection Agency shall review all environmental impact sratfenments
on direct federal proposals involving discharge of dredged or fil
material to examine: (a) whether the environmenral impact starament
contains the reguisitz information on preposed discharges; and (b)
whether the proposal is consistent wizi the guidelines developed by
" EZPA in conjunction with the Corps under subsection 404(b)(1) of the
Clean Water Act. In addition to filing drafr and Zinal emvironmen:zi
- impact statements with the Office of Envircnmental Review of FPaA,
therafore, each agency shall also send copies of the relavant impac:
statemen:is directly to the appropriate tPA Regional Acdministrator’s)
anag Corps of Erngineers District Engineer(s) and request a review.
Finally, EPA Regional Acdministratcr(s) shall be consulted regacding
Section 4G% mattars during preparation of an EIS by a District or
Division Engineer, and btoth the Regional Admiaistrator(s) and Districe
Zngineer(s) shall be consulted ccncerning such matters during
preparation of an EIS by another Federal agency.



If an agency wishes to apply Section 404 (r) to a proposal which has
been the subject of an environmental impact statement filed-prior

to the date of this memorandum, the agency shall, prior to requesting
any further OMB clearance or Congressional approval, request EPA

and the Corps of Engineers to treview the environmental izpact
statement (for adequacy and consistency as specified in Paragraph 1
above). FEPA and Corps officials shall normally transmit their
comepents within 15 davs of receiving the statement for this purpose.
Upon completion of the review and before seeking further OME clearance
or Congressional action on the propesal, the requesting agency

shall allow an additional 15 days for either EPA or the Corps to

refer anv environmentally unsatisfactory proposals or parts thereor

to CEQ for its predecision referral process under 40 C.F.R. Part

1504,

if, in the judgment of rhe EPA or the Corps, or both agencies, an
impact statement {draft, final, or supplement) does not contain the
requisite information or is incenmsistent with the Section 404(b) (1)
guidelines, these conclusions shall be feorwarded {n writing to the
agency proposing the project. These conclusions should be included
in EPA's or the Corps's overall comments on the environmental
impact srtatament. The prcponent agency shall consider and address
these written cenuclusicns and, if appropriate, reevaluate or revise
its proposed actien and al:arnatives.

In scome cases, the environmental impact statement centains adesuvare
informarion on the effects of the discharge, butr FPA or the Corps
state in their comments thar the proposal is not consistent or
ocherwise in compliance wizh Section 204(b)(1) guidelines. Ia such
cases, for statements filed after the date of this memorandum, the
Tover Sheet and Sumary of the.envirommental impacr statement shall
contain the fellowing sentence:
"The EPA/the Ceorps [as zppropriate] has determined thar chis
project as proposed is not comsistent or otherwise in com-~
sliance with the Section 2C4(%){:) guidelines of the Clean
Water Act.”

In all cases, the o-oponent agency shall ensure that the writren
conclusions of EPA or the Corps are inciuded In or attached to the

‘environmental fmpact statment, clearly idenrified, circulated with

the statement, and submitced to the Cougress prior to requesting
2icher aurhorization or appropriation of funds and prier ro actual
discharge.



In some cases, an environmental impact statement will not provide a
sufficient basis to determine whether the Section 404(r) exemption
applies to a proposal (for example, an authorization propesal which
occurs long before the project is designed). In other cases the
proponent agency does not intend for the requisite Section &404(r)
information to be included in the EIS, or the propoment agency
agrees with EPA or the Corps that impact statement does not include
adequate information about or otherwise comply with the Section
404(b) (1) guidelines. In all such cases, for statements filed
after the date of this memorandum, the Cover Sheet and the Summary
of the environmental impact statement shall contain the following

sentence;

“The information in this envircnmental impact statement does
not constitute adequate information on the effects of such
d¢ischarge, within the meaning of Secrion 404(r)} of the Clean
Water Act, including consideration of the guidelines develsped
under subsection &404(5}(1)."

When this sentence is made part of an EIS, discharges are subjecrt
to the Section 404 permit requirements or to future authorizations
ot appropriations with the application of Section 404(r). If the
agency plans to utilize Saction 404(r) o obraim an exenption from
the Section 404 permit process for such discharge, the EIS shall
provide an estimate of when such authorization will be sought. The

-possibility of a project becoming exempt under Section 404(r)

remains open in such cases as long as the discharge has not occurred,
provided that the EIS can be revised to contain adeguate informaticen
within the meaning of Secticn £04(r) related tc the Seczion 404 (L) (1)
guidelines and that the project is comsisctent with the Sectiom

404(H)Y (1) guidelires,
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