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The 1980 Clean Air Act Amendments significantly. amended §176(c) of the Act. This
Section provides that no Federal agency shall support any activity that does not
conform to a State implementation plan (SIP) designed to achieve national ambient
air quality standards. Furthermore, §176(c)(1) states that the head of each agency
has an affirmative responsibility to assure that the agency’s activities (which are
defined very broadly) conform to the relevant SIP. The Environmental Protection
Agency (EPA) issued a final rule implementing the new statutory requirements on
November 30, 1993 (58 FR 63214). These regulations are effective as of

January 31, 1994. A copy of the general Annm)ulwnfruM“‘mul'iIﬁnm&unrwww?T 1993,
nnwwwnnnlunuﬁwtM%Fl?ﬂi44?%dm-AMA(h@d This memorancdum is being issued to
notify Department of Energy (DOE) elements of the existence of the new
requirements related to conformity determinations.

The final rule requires that Federal agencies prepare a written conformity analysis
and determination for proposed actions in nonattainment areas for which the total
of direct and indirect emissions of criteria pollutants (i.e., ozone [volatile organic
compounds or nitrogen oxides), carbon monoxide, sulfur dioxide, nitrogen dioxide,
particulate matter, and lead) caused by the action will exceed the threshold
emission levels shown at 40 CFR Part 51.853(b). (In the preamble, EPA states its
intention to propose in a future rulemaking that the conformity requirements also
apply to certain attainment areas.) One example of a DOE action that potentially
could be subject to conformity would be a project involving the construction and
operation of a hazardous waste handling facility, for which indirect emissions from
ﬁwwvwmﬂwmmmm1umeMWhmm.mth4jmwm@wHWﬂwmwmwmmmew
situation. Certain activities acl at 40 CFR Part 51.853(c,d,e)] are specifically
emwmw&mﬂhmnﬂhmmumﬂmm%ymhkmmwmmnnmmmﬁMM

The final rule includes public participation requirements at 40 CFA Part 51.856. The
availability of draft conformity determinations must be advertisec, and the
determination as well as supporting materials macle available to those that request
them. Federal agency responses to public comments must be documentec.

A grandfathering provision is included at 40 CFR Part 51.850(c). Feceral activities
which meet one of the following conditions will not be subject to the requirements
of the new conformity rule: (1) if a final environmental assessment (EA),
environmental impact statement, or a fincling of no significant impact (i.e., a National




Environmental Policy Act [NEP. sis) was completed before the effective date
anm'mﬂm,mr(ﬂlﬂ¢m1Iﬁ\mmm.bumun“nw.1mumhucﬂvmﬁmummwded1m~d@wﬂmp1m@
environmental analysis, before the effective date of the rule, which will enable an
affirmative conformity determination to be made by March 15, 1894,

In evaluating the burden of the rule on the Department, EH-23 estimates that
approximately 125 DOE projects would need to be examined annually to determine
mmMMﬂwﬂNWMMWWHWHWMMaMMymHMWImmmlm@wmm;mmmmm$wmmj
be exempt, or would have emissions below the threshold levels. The Department
intends to implement the general conformity regulations in the context of its existing
NEPA requirements. Thus, this memorandum should be distributed to NEPA
GCompliance Officers and other statf with NEPA responsibllities. The Office of
NEPA Qversight (EH-25) will oversee implementation of the new rule. EH-23 will be
issuing a detailed analysis of the new regulations at a later date. Questions on the
general conformity rule should be directed to Ted Koss of my staff (202-586-7964).

p Ve ,4,-"::---- »—"
s thwmnmw Pelletier
Director

Office of Environmental Guiclance
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ENVIRONMENTAL PROTECTION -~
AGENCY

40 CFR Parts 6, 51, and 93
[FRL—4805-1]

Determining Conformity of General
Federal Actions to State or Federal
implementation Plans

AGENCY: Environmental Protection
Agency (EPA}.
ACTION: Final rule.

SUMMARY: The Clean Air Act (Act)
requires EPA to promulgate rules to
ensure that Federal actions conform to
the appropriate State implementation
plan (SIP). Conformity to a SIP is
defined in the Act as amended in 1990
as meaninlg conformity to a SIP's
purpose of eliminating or reducing the
severity and number of violations of the
naticnal ambient air quality standards
(NAAQS) and achieving expeditious
attainment of such standards. The
Faderal agency responsible for the
action is required to determine if its
actions coanform to the a&plicable SIP.
This final rule establishes the criteria
and procedures governing the
determination of conformity for all
Federal actions, except Federal highway
and transit actions (‘‘transportation
conformity"). Transportation conformity
requirements are established in a
separate rulemaking action.
EFFECTIVE DATES: The final rules for 40
CFR parts 51 and 93 are effective
January 31, 1994. The final rule for 40
CFR part 8 will be effective January 31,
1994 unless notice is received by
December 30, 1993, that someone
wishes to submit adverse or critical
comments. If the effective date is
delayed for the 40 CFR part 6 rule due
to the need to provide for public =~
comment, timely notice will be
published in the Federal Register. The
information collection requirements
contained in 40 CFR part 51, subpart W,
and 40 CFR part 93, subpart B, have not
been approved by the Office of
Management and Budget (OMB) and are
not effective until GMB has ag roved
them. A document will be pu Bshed in
the Federal Register announcing the
effective date. .
FOR FURTHER INFORMATION CONTACT:
DouﬁGrano: U.S. EPA, Office of Air
Quality Planning and Standards (MD-
15), Research Triangle Park, NC 27711,
{919) 541-3292.

SUPPLEMENTARY INFORMATION:

Outline

L Summary of the Final Rule
Il Background

111. Discussion of Major Issues and Response
to Comments
A. Effective Dates
B. SIP Revisions—State Authority
C. Indirect Emissions—Inclusive/Exclusive
Deflnition
D. Indirect Emissions—Deflnition of
“Caused By”
E. Indirect Emissions—Sections
110(a){5)(A) and 131 of the Act
F. Indirect Emissions—Reasonably
Foreseeable Emissions
G. Indirect Emissions—Definition of
Foderal Activity
H. Applicability—Attainment Areas
1. Applicability—De Minimis Emission
Levels :
J. Applicability—Exemptions and
Presumptions of Conformity
K. Applicability—Calculation
L. Reporting Requirements
M. Public Participation
N. Emissions Budgst
0. Mitigation Measures
P. EPA and State Review Role
IV. Discussion of Other [ssues and Response
to Comments
A. 40 CFR Part 93
B. SIP Revision—Deadline
C. SIP Revision—General Conformity
D. Federal Actions—Miscellaneous
B Applicable Implementation Plan
F. Increase the Frequency or Severity
G. Maintenance Area
H. Offsets
L Definitions—Miscellaneous
]. Conformity Determination
K. Air Quality Related Values (AQRV's}
L. Frequency of Conformity Determinations
M. Tiering
N. Applicability—Regionally Significant
Actions
0. Applicability—NAAQS Precursors
P. Attainment Demonstration
Q. Transportation Conformity
R. Baseline Emissions
S. Annual Reductions
T. Summary of Criteria for Determining
Conformity
U. Planning Assumptions
V. Forecast Emission Years
W. Total of Direct and Indirect Emissions
X. New or Revised Emissions Models
Y. Air Quality Modeling—General
Z. Air Quality Modeling—PM-10
AA. Activity on Federally-Managed Land
BB. Federalism Assessment
V. Economic Impact
VL Administrative Requirements
A. Executive Order 12868
B. Regulatory Flexibility Act
C. Paperwork Reduction Act
D. Federalism Implications

L Summary of the Final Rule
The purpose of this rule is to
implement section 178(c) of the Act, as
amended (42 U.S.C. 7401 et seq.), which
that all Federal actions conform
to an applicable implementation plan
developed pursuant to section 110 and
part D of the Act. Section 176(c) of the
Act requires EPA to promulgate criteria
and procedures for demonstrating and
assuring conformity of Federal actions

to a SIP, States are required through this
rule to submit to EPA revisions to their
implementation plans establishing
conformity criteria and procedures
consistent with this rule within 12
months of today’s date. .

For the purpose of summarizing the
general conformity rule, it can be
viewed as containing three major parts:
_a‘%plicability. rocedure, and analysis.

ese are briefly described in the next
three paragraphs.

The general conformity rule covers
direct and indirect emissions of criteria
pollutants or their precursors that are
caused b{' a Federal action, are
reasonably foreseeable, and can
practicably be controlled by the Federal

- agency through its continuing rrogram

responsibility. The rule generally

applies to Federal actions except:
1) Those covered by the

transportation conformity rule;

(2) Actions with associated emissions
below specified de minimis levels: and

{3) Certain other actions which are
exempt or presumed to conform.

The rule also establishes procedural
requirements. Federal agencies must
make their conformity determinations
available for public review. Notice of
draft and final conformity
determinations must be provided
directly to air quality latory
agencies and to the public by
publication in a local newspaper.

The conformity determination
examines the impacts of the direct and
indirect emissions from the Federal
action. The rule provides several
options to satis(fiy air quality criteria and
requires the Federal action to also meet
any applicable SIP requirements and
emission milestones. Each Federal
agency must determine that any actions
covered by the rule conform to the
apggcable SIP before the action is taken.

o EPA continues to believe that the
statute is ambiguous and that it provides
EPA discretionary authority to apply
these general conformity procedures to
both attainment and nonattainment
areas.

However, EPA cannot now apply
these rules in attainment areas because
it did not proposa to do so. The EPA
must first complete notice and comment
rulemaking on the application of the
appropriate criteria and procedures for
conformity determinations in
attainment areas. Therefore, the criteria
and procedures established in this rule
apply only in areas that are
ponattainment or maintenance with

ross:‘ct to any of the criteria pollutants
under the Act: ! carbon monoxide (CO),

| Criteria pollutants are those poliutants for which
ga.hnuublhhdnlmsm section 109
Act



Federal Register / Vol. 58, No. 22

' Tuesday, November 30, 1993 / Rules and Regulations 63215

lead (Pb), nitrogen dioxide, ozone,
particulate matter (PM-10), and sulfur
dioxide (SO,).

This rule does not apply to Federal
procurement actions. The March 15,
1993 proposal was silent on the
application of conformity requirements
specifically to procurement actions,
however, a number of comments were .
received on procurements. Although the
comments generally indicated that
procurements should be exempt from
the final conformity rule, EPA is
inclined to believe that Congress
intended for certain procurement
actions to be covered by the general
conformity provisions. It is impossible
at this time to resolve the competing
concerns regarding which procurement
actions should be covered and which
should be exempt since the existing
racord is inadequate. Therefore, the EPA
will propose to cover certain
Erocurements in a future rulemaking,

ut will take comment on other
interpretations.

The EPA will also propose
exemptions for certain procurement
actions which it believes would fit the
de minimis criteria or result in
emissions which are not reasonably
foreseeable. The EPA believes the
majority of procurement actions would
be de minimis or not reasonably
foreseeable. Given the complexity of
Federal procurement and the
government'’s desire to streamline
procurement activities, the EPA will
seek comment on its proposed
exemptions and the process for applying
conformity to procurement activities.

I1. Background

The general conformity rule was
proposed on March 15, 1983 (58 FR
13836), Additional und
information can be found in the
proposal notice.

nformity is defined in section
176(c) of the Act as conformity to the
SIP’s purpose of eliminating or reducin
the severity and number of violations o
the NAAQS and achieving expeditious
attainment of such standards, and that
such activities will not:

(1) Cause or contribute to-any new
violation of any standard in any area,

(2) Increase tyhe frequency or severity
of any exdsting violation of any standard

n an , OF

(3)¥Jelay timely attainment of any
standard or any required interim
emission reductions or other milestones
in any area. -

The Act as amended in 1990 ties
conformity to attainment and
maintenance of the NAAQS. Thus, a
Federal action must not adversely affect
the timely attainment and maintenance

of the NAAQS or emission reduction
progress plans leading to attainment.
The Act as amended in 1990 includes a
new emphasis of reconciling the
emissions from Federal actions with the
SIP, rather than simply providing for the
implementation of SIP measures, This
integration of Federal actions and air
gality planning is intended to protect

@ integrity of the SIP by helping to
ensure that SIP growth projections are
not exceeded, emissions reduction
progress targets are achieved, and air
quality attainment and maintenance
efforts are not undermined.

The rule amends part 51 of title 40 of
the Code of Federal Regulations by
adding a new subpart W. Part 51 is
entitled: “‘Requirements for preparation,
adoYuon. and submittal of
implementation plans.” Amendment to
part 51 is necessary to require States to
revise their implementation plans to
include conformity requirements. Once
the State plans are revised, the Federal
agencies would be subject to those
requirements.

addition, the rule adds a new
subpart B to part 93 of title 40 of the
Code of Federal Regulations. This is
necessary to make the conformity
requirements apply to Federal agencies
as soon as the rule is effective and in the
interim period before the States revise
their implementation plans. The part 93
requirements are identical to the part 51
requirements with one exception: they
do not require a State to revise its
implementation plan. To avoid
duplication, the preamble language cites
only the part 51 sections, however, the
relevant part 51 discussion also applies
to the equivalent part 93 rules.

As noted in the proposal (58 FR
13837), EPA promulgated conformity
rules in 1979 and 1985 to implement the
conformity provisions for EPA actions at
40 CFR 6.303. Today’s final rule applies
the conformity provisions of the Act as
amended in 1990 to all Federal
activities, including EPA activities.
Thus, the conformity requirements of 40
S.f]R 6.303 arm;u erseded byhth?s)e

es. Acco! y. paragraphs (a
through (f) of 40 CFR 6.303 are replaced
with & new paragraph (a) which refers
to the conformity rules promulgated
today and a new paragraph (b) which
retains the requirements of {(old)
paragraph (g), which addresses other
requirements of  “tion 316(b) of the
Act. The EPA i: ing this action
without specific ...y having proposed to
make these changes to 40 CFR 6.303 in
the March 18, 1993 proposal because
the Agency views this as a
noncontroversial action and anticipates
no adverse comments. This action will
be effective January 31, 1994 unless, by

De  oer 30, 1993 notice is received
th  :verse or critical comments will

be  mitted regarding the changes to
4C  16.303.If final action on the -
¢k -sto 40 CFR 6.303 is delayed

pe: ..ng public comment, the
requirements of the new part 51 and 93
rules will still supersede the
requirements of 40 CFR 6.303.

I11. Discussion of Major Issues and
Response to Comments

For additional background
information on the major issues, the
reader should refer to 58 FR 13837-
13847, March 15. 1993. Unless
otherwise noted, the discussions in
Sections III and [V below only address
issues where-public comments were
received. For portions of the proposed
rule where comments were not received,
the final rule is consistent with the
proposed rule for the reasors set forth
in the proposal notice. Further
discussion of such issues is not
addressed in this preamble. Portions of
the proposed rule were also changed so
that the final rule more clearly states the
intended meaning. Sections Il and IV
address issues in the same order as they
were addressed in the proposal which:is
also consistent with the regulatory
portion of this rulemaking notice.

A. Effective Dates
1. Proposal

The effective date of this rule was
proposed to be 30 days after the final
rulemaking notice is published. At that
time, however, some projects that -e
dependent on Federal actions wi'  ‘ve
already commenced or complete:
planning activities, perhaps incl. .g
their environmental assessment. & .ch
projects would then be faced with the
uncertainty of new conformity
requirements that could not have been
anticipated prior to the final rules being
published. This uncertainty could
threaten the viability of projects for
which considerable time and funds
already have been or are about ta be
invested.

The preamble to the proposal
specifically invited comments on
transition (or grandfathering) provisions
for on-going projects that are gependent
on Federal actions (58 FR 13837). Two
;:Ftions were proposed which would

low grandfathering based on activities
that will have either alread
commenced or completed their .
environmental assessment by the time
the final ruylemaking notice is published.

2. Comment

The EPA received comments on this
issue which recommended a variety of
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approaches. The comments-included the
folfowing recommendations, among
others:

(1) Exempt Federal actions where the
environmental analysis has been
“commenced” prior to the effective date
of the final rules.

(2) Base the exemption on the ,
“‘completion” of the environmental
analysis prior to the effective date of the
final rules. One commenter suggested
the following definition of “complete:”
Projects where there has been sufficient
environmental analysis for the agency t
determine that the project is in :
conformity with the p of the SIP
pursuant to the agency's affirmative
obligation under Act section 176(c), or
where a written determination of
conformity under section 176(c) of the
Act has been made.

{3) The rule should apply
retroactively to November 15, 1991, tha
deadline set by Congress for
promulgation of the rules by EPA.

{4) The final conformity rule should
take effect only after a State revises its
SIP to meet the new Act conformity
requirements and the revision is
approved by EPA.

5) Exempt only projects that have
received funding prior to the effective
date of the conformity rules.

(8) Exempt projects that have
completed an environmental analysis
which included public participation.

(7) Phase-in review by first
on environmental impact statements
(EIS’s) and then later extend to other

actions or exempt projects completed
prior to 1 year after the rules are final.

3. Response

This final rule does not require a new
conformity determination for Federat
actions where the Federal agency
completed its conformity determination
by March 15, 1894 or National
Environmental Policy Act (NEPA)
analysis prior to the effective date of
this rule. If a conformity determination
has been “‘completed” it means the
responsible Federal agency made a final
determination that a specific action
conforms, pursuant to section 176(c) of
the Act. In such cases, the Federal
actions must have conformity
determinations pursuant to section
178(c) of the Act, but would not be
subject to the specific ublished
today. Alternatively, if the Federal
agency had completed its environmental
analysis for a Federal action under the
NEPA prior to the effective date of this
rulas, as evidenced by an EIS,
environmental assessment (EA), or
finding of no cant impact
(FONSI), then such an action is also not
subject to the specific rules published

today, although it would have been
subject to applicable conformity
requirements at the time the
S Gotariining whethet to apply rule
o whether to apply rules

immediately, EPA generally considers
the following factors:

(1) Whether the new rule represents
an abrupt departure from well
estab practice or merely attempts
to fill a void in an unsettied area of law.

(2) The extent to which the p
against whom the new rule is applied
relied on the former rule.

(3) The degree of burden which
immediate upsucation of a rule imposes

on a party, an

(4)211)0 statutory interest in applying
a new rule despite the reliance of a -
party on the old standard.

o EPA considered all options
contained in the comments and
determined that the dfathering

rovision in the rule is appropriate
milt}” The general confomb.i:mh
represents an abrupt departure from the
previous conformity requirements EPA
published in 40 6.303, which
app!l’i:d only to EPA m.::d which
are laced emaking).
Altho ”’lt;ﬂ drafts of the new
rule existed as early as November 1991,
the final rule is considerably changed
fromll.lohhoarlzdnm,whlahuho

(2) Considering the general absencs of
conformity determinations by Federal
agencies prior to the 1900 amendments
to the Act, most appear to have
relied on the NEPA requirements or on
40 CFR 6.303 to mean that specific
general conformity requirements did not
apply for Fedsral sgencies other than

EPA.
(3) Prioe to this final

many Federal actions will have y
completed their environmental analysis
pursuant to NEPA. Such projects would
then be faced with the uncertainty of the
new co that were
not anf
being p
threaten the viability of p: t
which considerable time and funds
already have been or are ahout to be
invested.

(4) The statutory interest in applying
the new ments during this
interim periad is pregerved where the
(e iy ey o,

co ty ts 0
and completed such an analysis or
fulfilled the NEPA since
visi by gl
as envisioned by Congrees even
3: the analysis not meet all
the contained in the new rules.

After determining that some form of
grandfathering is appropriate, EPA
selected a hybrid of the commencement
and completion dates of a conformit
determination or where a NEPA ana{ 8is
has been completed. That is, the fina
rule grandfathers actions where: (1) The
NEPA analysis is completed by the
effective date of this rule, or (2) the
environmental analysis was commenced
prior to the effective date of this rule,
sufficient environmental analysis is
completed, and the conformity
determination is completed by March
15, 1994 (1 year after the date of the
proposed rulem ). This approach is

su goﬁed by the following reasons:
Fl The completion date can be well

" defined, as described above.

{2) The commencement date and

hase-in approaches are valid concepts
Eut. by themselves, are subject to too
much uncertainty. These concepts have
less well defined dates than the
connngletion date. In many cases, the
conformity analysis could have been
;contly starm ‘hl:td t&e newlrules could

oral o the analysis

Mmrindlhip. The commencement
date is likely to exceed the 5-year
timeframe for conformity reanalysis in

.many cases. The EPA believes that it is

reasonable to expect that a conformity
determination could be developed in
parallel with the ongoing environmental
analysis and/or rely on any previous
environmental snalyses to tgo degree
they are complets; in this manner the
conformity determination should not
require extensive, new analyses nor
prolong the environmental review
process in most cases.

(3) The date after EPA approval of the
State conformity rules is an
unjustifiably lnﬁy delay and is not
consistent with the statutory intent to
have the Federal rules in place and the
States later follow with their own
conformlty:lu.

(4) The Tunding date may be difficult
to define since it could be ona
variety of steps within an overall g:nt
process or in some way on
actual expenditure of funds.

(5) Grandfathering based on previous
public participation and/or the
commsencement of an environmental
analysis would not assure that the
analysis was completed and also would

EPA to define what level of
previous public participation would be
considered adequate—an issue not
addressed in the proposal.

As described in § §1.857(a), a
conformity determination automatically
lapses 5 years from the dats of the initial
determination unless the Federal action
has been completad or a continuous
program has been commencad to
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implement that Federal action within a
reasonable time. This 5-year provision
also applies with respect to conformity
determinations grandfathered as
described above.

The information collection
requirements in 40 CFR parts 51 and 93
have not yet been approved by the OMB
and are not effective until OMB
approves them.

B SIP Revisions—State Authority
1. Proposal

As described in the March 15, 1993
preamble, EPA proposed that States may
adopt criteria and procedures more
stringent than the requirements in the
EPA rules (58 FR 13838).

2. Comment

Several commenters supported EPA’s
view. These commenters stated that
Federal agencies are to be afforded no
special privileges and that the Act in no
way prevents the imposition of more
stringent control measures in instances
where public health and welfare may be
at risk. N

Other commenters, however, stated
that Federal agencies should not be held
to a higher standard by State regulations
than adjacent or nearby private or State
activities. These comments suggest that
this provision may be inconsistent with
section 118 of the Act. Section 118 of
the Act states that Federal agencies are
to comply with State air pollution
requirements “in the same manner and
to the same extent as any
nongovernmental entity.” Since the
general conformity requirement is not
imposed on any non-Federal entity,
these agencies argue that there is not a
waiver of sovereign immunity which
would allow State regulation of Federal
activities in either sections 118 or 176
of the Act; therefore, these agencies
argue, the Act does not permit States to
set more stringent conformity
requirements than those set by EPA.
Some commented that multiple State
rules would cause confusion to Federal
agencies trying to meet the conformity
requirements.

One comment stated that-only areas
designated “‘extreme’ should be
allowed to require more stringent State
or regional general conformity rules in
its SIP.

3. Response

In considering the comments received
on this issue, EPA has taken the
provisions of sections 116, 118 and
176(c) of the Act into account. The new
language added to section 176(c) by the
1990 amendments to the Act makes it
clear that the purpose of section 176(c)

is.to make emissions from Federal
actions consistent with the Act’s air
quality planning goals. The conformity
requirement is different from most other
requirements of the Act because it is
imposed solely on Federal agencies, and
is not required of nongovernmental
entities. Therefore it is appropriate for
EPA to establish the criteria and
procedures for the conformity of Federal
actions as specified by section
176(c)(4)(A) of the Act. It is also
required that States adopt a SIP revision
that includes these criteria and
procedures, as indicated by section
176(c)(4)(C) of the Act. Furthermore,
EPA interprets the requirements
imposed by section 116 of the Act to
mean that the criteria and procedures
set by State conformity rules may not be
any less stringent than those established
by this rulemaking.

The EPA interprets the section 118
requirement that Federal agencies
comply with air pollution requirements
“'in the same manner and to the same
extent as any nongovernmental entity”
to mean only that Federal agencies must
comply with any air pollution rule
established under the Act to no less an
extent than nongovernmental entities.
The general conformity rule and State
rules adopted pursuant to it are rules
established under the Act with which,
under section 118, Federal agencies
must comply. Consequently, EPA does
not agree that there is no waiver of
sovereign immunity at all in section
176(c). The EPA concludes that section
176(c)(4)(c) requires State conformity
SIP’s that would regulate Federal
activities.

However, the language of the relevant
sections does leave unclear the extent to
which the waiver of sovereign immunity
may limit the manner in which a State’s
section 116 authority is applied to
Federal agencies. After careful
consideration of the legal and policy
arguments presented to EPA after the
March 15, 19893 notice of proposed
rulemaking (NPR), EPA has concluded
that State conformity rules which do not
apply to non-Federal entities and which
apply more stringent requirements than
the EPA general conformity rule to
foderally-assisted facilities would be
inconsistent with the waiver of
sovereign immunity provided by section
118 of the Act. Applying such rules
exclusively to federally-assisted
facilities, which could be the case with
any more stringent conformity
requirements since conformity
requirements do not apply statutorily to
nongovernment entities, would have an
unjustifiably discriminatory effect.
Under current case law, a reviewing
court would construe waivers of

sovereign immunity, like that in sec:on
118, narrowly. See Department of
Energy v. Ohio, 112 S.CT. 1627, 1631
(1992); McMahon v. United States, 342
U.S. 25,26, 72 S.CT. 17, 18 (1951). Th=
EPA believes that such purely .,
discriminatory more-stringent State
programs would be prohibited under
such case law.

The EPA recognizes that States hate
historically developed their own
conformity requirements despite the
absence of any Federal rules. Further,
States have frequently adopted
requirements that differ from State to
State, both with respect to conformuty
and general air quality management. .n
order to address different air quality

-needs and regulatory authorities. There

are several statements excerpted below
from the congressional Record which
support the conclusion that States may
adopt conformity rules that are more
stringent than the rules promulgated
EPA.

Such [Federal] regulations wiil provide
guidance to the states for the adoption of
conformity requirements in each SiP and w...
govern the conformity decisions of fcderal
agencies and metropolitan planning
organizations (MPOs) required to maxe =
conformity determinations. Federal agencies
will also have to comply with applicable
provisions of the SIP if stronger than the
underlying basic federal regulations. Cong.
Rec.. $16958 (October 27, 1990) (Statement of
Senator Chafee).

States are also free under section 116 to
continue to apply any more stringent project
review criteria in effect under state or local
law. The criteria in section 176(c)(3) are
merely the additional federal criteria that
must be met to qualify for federal approval
or funding of transportation projects,
programs, and plans prior to the date when
a revised implementation plan takes effect
under these amendments. Cong. Rec., 516973
(October 27, 1990) (Statement of Senator
Baucus).

Such regulations will provide guidance to
the states for the adoption of conformity
requirements in each SIP and will govern the
conformity decisions of federal agencies and
MPOs required to make conformity
decisions. Federal agencies will also have to
comply with applicable provisions of the SIP
if stronger than the underlying basic federal
regulations.” Cong. Rec., $16973 (October 27.
1990) (Statement of Senator Baucus).

Consequently, the EPA believes that if
a State wishes to apply more stringent
conformity rules for the purpose of
attaining air quality, it may do so, but
only if the same conformity
requirements are imposed on non-
Federal as well as Federal actions.
States adopting more stringent
conformity rules may not cause a more
significant or unusual obstacle to
Federal agencies than non-Federal
agencies for the same type of action.



63218 Federal Register / Vol. 58, No. 228 / Tuesday, November 30, 1993 / Rules and Regulations

Therefore, if a State decides to adopt
more stringent conformity criteria and
procedures, these requirements must be
imposed on all similar actions whether
the sponsoring agency is a Federal or
non-Federal entity; non-Federal entities
include State and local agencies and
private sponsors. Sections 51.851 and
51.853 have been revised accordingly in
the final rule.

If a State elects to impose more
stringent conformity requirements, they
must not be so narrowly construed as to
apply in practical effect only to Federal
actions. For example, if a State decides
- that actions of employers with more
than 500 employees require conformity
determinations, and the Federal
government is the only employer of this
size in a particular jurisdiction, then
this rule would be viewed as
discriminatory and would not be
permitted. Consequently, more stringent
State conformity rules must not only be
written to apply similarly to all Federal
and non-Federal entities, but they must
be able to be implemented so that they
apply in a nondiscriminatory way in
practice. )

Moreover. when EPA approves State
conformity rules, the Agency should
determine that more stringent State
conformity requirements are directly
related to the attainment of air quality
in the State.

C. Indirect Emissions—Inclusive/
Exclusive Definition

1. Proposal

The proposal indicated that the Act
expressly prohibits Federal actions that
would “support in any way" activity
which does not conform to a SIP. Given
this language, EPA concluded that
indirect emissions must be included in
an& conformity determination, under
either subpart T or W. The EPA
proposed two different definitions of
indirect emissions—"'inclusive” and
"*exclusive”—and invited comment on
both versions. The inclusive and
exclusive definitions are identical
except the phrase “and which the
Federal agency has and will continue to
maintain some authority to control”
appears only in the exclusive definition.
As described In the preambls to the
proposal (58 FR 13840), the exclusive
version of indirect emissions excluded
emissions that may be attributable to a
Federal action but that the Federal
agency has no authority to control. The
inclusive version (58 FR 13839)
includes all emissions attributable to the
Federal acticn, whether or not they are
under the contro} of the Federal agency.
The terms “‘caused by and “reasonably
foreseeable’’ are common to both

definitions and are discussed elseﬁhere
in this notice.

2. Comment

The EPA received substantial and
diverse comments from air regulatory
agencies, the building industry, various
Federal agencies, environmental groups,
and individuals. The “inclusive"
definition of indirect emissions is
supported primarily by the air

" regulatory agencies and environmental

ups. The “inclusive’ version,
owever, is viewed as unnecessarily
broad by many of the other groups.
Many individuels and building industry
representatives objected to the inclusion
of indirect emissions in either approach...

Commenters supporting the inclusive
definition pointed out that this
approach provides the greatest
opportunity for States to prevent
Federal actions that could violate the
NAAQS. They indicated that to prevent _
actions that could cause new ar worsen
existing air quality violations, it is
n to consider not only the
Federal action, but all reasonebly
foreseesble emissions caused by the
Federal action, whether or not are
under the Federal agency’s control

Commenters supporting the exclusive
version of indirect emissions argued
that it is unreasopable to include
emissions that may be attributable to a
Federal action, but that the Federal
agency has no authority to control. As
stated in the March 15, 1993 preamble,
many of the Fedaral agencies reiterated
that this spproach might require the
Federal agency to impose conditions on
the project (e.g., mitigation) to
demonstrats conformity that would be
m since there would be no
effective Federal enforcement
mechanfism.

A third group of commenters stated
that thers d be no consideration of
indirect sources in the general
conformity rule. They cited section 110
of the Act as limiting Pederal authority
to conduct indirect source review to
major federally-funded and federally-
sponsored actions. These comments are
addressed in section IIIE of this notice.

3. Response

a. General—indirect emnissions. As
described in the pro the Act
exprlo:ly prohibits Federal lc:&!: that
would “su; in any way”’ ty
which doog l1:;‘;‘tltoonfnrln to a SIP.
Because this e is very broad,
EPA believes in emissions must be
included in any conformity
determination, under either subpart T
(transportation conformity) or
(general conformity). As bed
below, congressional guidance is much

clearer for transportation conformity
than for general conformity. In fact,
there is virtually no information in the
Congressional Record specifically
directed at general confarmity.
Therefore, in Interpreting the statutory
intent for the general conformity rule,
EPA believes it is helpful to consider
the guidance provided by Congress on
transportation conformity in section
176(c) of the Act.

Congress clearly intended the
transportation conformity rule to cover
the indirect emissions from vehicles
that would travel to and on highways
constructed with Federal support. Thus,
the conformity review does not focus on
emissions associated with only the
construction of the highway project, but
includes emissions from vehicles that
later travel to and on that highway. The
general conformity rule originates from
the samse statutory language and so must
meet the same congressional intent.

As described above, the transportation
treatment provisions of the Act clearly
require consideration of indirect
emissions. Therefore, EPA concludes
that the general conformity rule must
also cover indirect emissions. -

On March 15, 1993, EPA proposed
that as a legal matter, the statute could
be interpreted to support either the
inclusive or exclusive definition and
both definitions were offered for public
comment. As a result of the public
comments and consultation with other
Federal agencies, the final rule
incorporates the exclusive definition of
indirect emissions. The exclusive
definition is selected because it meets
the requirements of section 176(c) of the
Act, and it:

(1) Is consistent with the manner
indirect emissions are covered in the
transportation conformity rule,

{2) Can be reasonably implemented,

and

(3) Best fits within the overall
framework of the Act.

As commenters noted, the inclusive
definition would require the review of
more Federal actions, as described in
this rule, than the exclusive definition
and, thus, could identify more cases
where an air qua'loly violation is
possibly associated with a Federal
action. The inclusive definition,
however, is not selected for the
followmg reasons:

(1) Mitigation measures required
under this approach may not be
enforced,

(2) it is not consistent with the
manner in which indirect emissions are
covered in the transportation rule,

(3) It would impose an unreasonable
burden due to the large number of
affected Federal actions, and
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(4) It establishes an overly broad role
for the Federal government in attaining
the NAAQS.

b. Inclusive definition—enforcement.
The EPA sees no value to the
enviranment in promuigating a rule that
is unenforceable, The EPA agrees with
the point made by some commenters
that it is unra2asonable to expect Federal
agencies to control indirect emissions
over which they have no continuing
authority to control. As stated in the
March 15, 1993 preamble, this approach
might result in a Federal agency
imposing conditions on the project (e.g.,
mitigation) to demonstrate conformity
that would be meaningless since there
would be no effective Federal
enforcement mechanism.

For example, the inclusive approach
could require a Federal agency to
impose restrictions on the title to land
that is being sold or developed. In such
cases these deed restrictions might
remain forever with the land.
Enforcement of these types of
restrictions is very difficult and is not
likely to be an effective approach.
Further, it is not reasonable to attach a
restriction to a deed forever, since the
land use might change over time and,
certainly, the environment will change
over time—both of which may remove
or alter the need for the deed restriction,
which would nonetheless remain in
place since there is no mechanism to
remove it. In this example, EPA believes
that it is impractical to use deed
restrictions to control emissions and
that the Federal agency would not
maintgin control since there is no
continuing program responsibility for
that F‘edm‘alp agency to control future
emissions associated with that land.

c. Inclusive definition—
transportation. In the inclusive
approach, the Federal agency is made
responsible for emissions that are
reasonably foreseeable. This would
include emissions from on-site or off-
site facilities. Assume, for example, that
the Federal Aviation Administration
(FAA)} approves an ort expansion
project wgich woul:ihr-gqui;? general
conformity determination. The airport
expansion also includes a highway
interchange construction project
needing a project level transportation
conformity approval. Additionally, it is
known that a cargo handling facility
will be constructed near that
interchange due to the airport
expansion. The project level
transportation conformity review would
cover emissions from vehicle activity to
and on the highway interchange, but
would not cover indirect emissions
possibly associated with the airport or
cargo facility. Thus, the project level

transportation conformity review covers
direct and certain indirect emissions
associated with the highway
intsrchange action itself.

The general conformity inclusive
approach could rely on the
transportation conformity review with
respect to vehicle activity to and on the
highway interchange. In addition, the
general conformity inclusive apprecach
would specifically consider direct and
indirect emissions at the airport itself
and at the cargo facility. In contrast, the
exclusive approach, similar to the
project level transportation conformity
approach, covers direct and certain
indirect emissions associated with the
airport expansion action itself, but does
not specifically consider additional
indirect emissions (i.e., the cargo
facility). Thus, the exclusive approach
appears to be more-consistent with the
transportation conformity approach.

d. Inclusive definition—unreasonable
burden. The inclusive definition could
be interpreted to include virtually ail
Federal activities, since all Federal

" activities could be argued to give rise to,

at least in some remote way, an action
that ultimately emits pollution. This
broadest interpretation of the statute
could impose an unreasondble burden
on the Federal agencies and private
entities that would have been affected
by that definition. For example, since
the Federal government issues licenses
for any export activities, an inclusive
definition approach could go so far as to
require the manufacture of the export
material and the tnnlﬁortation of the
same material to be ecttoa
conformity review. Such an approach,
however, is very burdensome due to the
large number 3 export activities, the
fact that the licensing process is not a
factor in eny SIP, and that the vast
majority of these manufacturing and
transportation activities may have little
to no impact on air quality. Thus, the
inclusive approach goes far beyond the
set of Federal activities reasonably
related to the SIP.

The many Federal agencies subject to
the inclusive approach would have been
required to document air quality
impacts from tens of thousands of
public and private business activities
each year, sven where the associated
Federal action is extremely minor. For
example, the Army Corps of En'gl.neen
(COE) estimates that 65,000 of their
regulatory actions would have required
a conformity review in 1892 under the
inclusive definition. The COE permits
are often limited to a small portion of
a much larger project and, thus, may not
be the best mechanism to review the
larger project: e.g., one river crossing for
a 500 mile gas pipeline or a half-acre

wetland fill for a twenty acre shappi: 4
mall. .

The Federal agencies might also have
been required to expend substantial -
resources in an attempt to enforce .-
mitigation measures for actions that are
outside their jurisdiction. Some'dzlay ‘5
these public and private activities
would have been expected as the
conformity requirements were carried
out. In some cases these Federal actions
would nottake place at all as a result
of conformity consideration. In
addition, the threat of litigation over
this expansive list of actions would
have been significant. That is, projec's
could have been delayed through
litigation simply dus to arguments over
application oFt.he conformity rule to the
project, even where the air quality
impacts were very minor.

Through public comments and by
communication with other Federal
agencies, the EPA received a large
number of examples of Federal
activities, a few of which are listed
below, that are not normally considered
in SIP’s, but could not clearly be said to
have absolutely no ties to actions that
result in emissions of pollutants.

(1) COE permit actions. :

(2) The sale of Federal land.

(3) National Pollutant Discharge
Elimination System (NPDES) permit
issuance.

{4) Transmission of electrical power.

(5) Export license actions.

(8) Bank failures.

{7) Mortgage insurance.

Based on the public comments and
consultation with the other Federal
agencies, EPA believes that Congress
did not intend the general conformity
rule to affect innumerable Federal
actions, impose analytical requirements
on activities that are very minor in
terms of Federal involvement and air
quality impacts, and result in the
significant expense and delay that is
likely in an inclusive definition. Thus,
adopting the inclusive definition
approach could have imposed an
unreasonable burden on these public
and private activities.

The Federal agencies would, in many
cases, be unable to reduce emissions
from sources that they cannot
practicably control. This would result in
the Federal action having to be
prohibited because a positive
conformity determination could not be
made. The EPA believes that the Act
does not intend to unreasonably restrict
Federal actions so that they are
generally prohibited in areas with air
quality problems. Instead, the Federal
agencies are required to control
emissions in a reasonable manner and
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States must develop general air quality
plans to achieve the NAAQS.

As commenters noted, the inclusive
definition would require the review of
more Federal actions, as described in
this rule, than the exclusive definition
and, thus, could identify more cases
where an air quality violation is
possibly associated with a Federal
action. Even with an approach that
relied heavily on air quality modeling,
however, there woulg still not be an
absolute assurance that a new violation
would not occur since thers is
considerable uncertainty associated .
with air quality modeling itself, due to
uncertainties in emissions and
meteorological data which drive the
models. In fact, neither the inclusive nor
exclusive definition approach would
absolutely assure that all possible
violations would be prevented since
neither proposed approach requires air
quality modeling for all Federal actions.

e. Inclusive definition—Federal role.
Section 176(c) of the Act covers Federal
actions that support in any way actions
which could cause new or worsen’
existing air quality violations, delay
attainment, or otherwise not conform
with the applicable SIP and the purpose
of the SIP. Clearly, Congress intended
Federal agencies to do their llim in
achieving clean air. It is unlikely,
however, that Congress intended
Federal agencies to be responsible for
emissions that are not practicably under
their control and reg which the
Federal agency has no continuing
program responsibility. The EPA does
not believe that it is reasonable to
conclude that a Federal agency
“supports” an activity by third persons
over whom the agency has no
practicable control—or “supports”
emissions over which the agency has no
practicable control--based on the mere
fact that, if one inspects the “causal”
chain of events, the activity or
emissions can be described as being a
‘“reasonably foreseeable’ result of the
agency’s actions.

In fact, achievemnent of the clean air
goals is not primarily the responsibility
of the Federal government. Instead,
Congress assigned that responsibility to
the State and local agencies in section
101(a)(3) of the Act: “air pollution
prevention (that is, the reduction or
elimination, through any measures, of
the amount of pollutants produced or
created at the source) and air pollution
coatrol at its source is the grimary
responsibility of States and local
governments.' Similar to NEPA, section
178(c) of the Act requires Federal -
agencies to consider the environmental
consequences of their actions. Neither
statutory requirement, however,

requires the Federal agencies to
unilaterally solve local air quality
problems. [nstead, the conformity rule
should be viewed in a manner that fits
within a broader view including NEPA
activities by the Federal agencies and
St;ttfla and local air qunlitgl pla&ning and
regulatory actions. Together, these
actiiritie:yprovido thaog'nmework to
attain and maintain the NAAQS.

It is possible that a Federal action

could be taken which, t er with
“other reasonably fonsml? emissions

caused by the Federal action, could
cause or contribute to a violation of an
air quality standard or otherwise not
conform with the npf'licable SIP. The
exclusive definition is adequate to cover
Federal actions and meet the goals of
section 176(c) where the resultant
emissions are practicably under the
control of the Federal agency, and are
subjectto a tt;outinulngibnaient:ywh "

atic res . Where the
Feasral control over the revultant
emissions is relatively minor, the
problem is likely caused by multiple
pollution sources and a solution may be
impossible unless it is directed at all the
contributing sources. This role is given
to the State and local es by
Congress and should not be interpreted
as the Federal agencies’ role under
section 176((:};‘“

In a case whers, through a NEPA
analysis, a violation is projected to
occur at a proposed private housing
development that receives a NPDES
permit or private shopping mall that
receives a COE permit, the projected
violation is the result of the new
projected emissions from the
independent private sctions not subject
to Federal gorm.lt or approval and the
background concentrations, due to

- existing local and areawide emission

sources. The aggro riate solution to the
problem is for the Federal agency to-
ensure conformity of Federal actions to
the SIP by minimizing new emissions
from the Federal activities in &
reasonable manner and for the State and
local agencies to control the local and
areawide emissions under the SIP to the
extent needed to attain the NAAQS. The
Federal agencies’ responsibility should
be to assure that only those emissions
that the Federal agency can practicably
control, and that are subject to the
agency'’s continuing program
responsibility, wﬂﬁw reasonably
controlled, not to attempt to limit other
sources’ emissions, which would
infringe on the air quality and land use
planning roles of the State or local

ency.
l‘sf. quyclusivc definition—reasonable
implementation. In the exclusive
version, indirect emissions include only

emissions over which the Federal
agency can practicably control, and has
continuing program responsibility to
control. Unlike the inclusive definition,
the exclusive definition does not require
Federal agencies to adopt and enforce
mitigation measures that the agency
cannot gracticably control and that the
agency has no continuing program
responsibility to control. As described
below, the exclusive definition does not
cover innumerable Federal actions, does
not require an agency to leverage their
authority, and does not generally
prohibit Federal actions in areas with
air quality problems.

Counsistent with the above discussion,
and in order to clarify the scope of the

--term *‘indirect emissions,” that term is

revised in the final rule. Specifically,
the meaning of the phrase in the
proposed definition regarding emissions
“which the Federal agency has and will
continue to maintain some authority to
control,” is clarified in the final rule. In
the final rule, the definition of “indirect
emissions” is limited to emissions “the
Federal agency can practicably control
and will maintain control over due to a
continuing program responsibility of the
Federal agency.” The meaning of the
words “practicably control” is
discussed elsewhere in this notice and
through examples contained in the
notice. The meaning of “continuing
program responsibility’ is described in
the examples below.

Assume, for example, the Army Corps
of Engineers (COE) issues a permit
authorizing dmdgin‘iby a nonfederal
entity. In one case, the COE might
require the permittee to transport and
dispose of the dredged material at a
specific location. In another case, the
COE might allow the permittee to
dispose of the dredged material at a
suitable u&l)and disposal site. In the first
case, the COE has a continuing program
responsibility for air emissions
associated with the dredging and
disposal activities. In the second case,
the COE’s program responsibility is
limited to emissions associated with the
permitted g and does not
include the disposal activity. However,
if the COE were to impose conditions on
the operation and management of the
dredged material disposal site or
regarding subsequent development
activities on that site, mandating the use
of practices which would result in air
pollutant emissions, then these added
emissions would be a continuing
program responsibility of the COE.

In another case, assume the Forest
Service permits a ski resort and imposes
conditions regarding the construction
and operation of the resort. Also assume
that housing development will occur
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nearby but on privately-owned land. In
this case, emissions from the
construction and operation of the resort
are a continuing program responsibility
of the Forest Service and emissions from
the housing activities are not. Again, if
the Forest Service had suthority to
impose conditions on activities at the”
housing development and choss to
exercise that authority to impose
conditions that would result in air
pollutant emissicns, air emissions from
those conditions imposed would be
within the Forest Service's continuing
program responsibility.

With respect to the issue of indirect
emissions, the proposal pointed to the
language in section 176(c)(1) of the Act
which prohibits a Federal agency from
providing “‘support in any way * * *
{for] any activity which does not
conform to an implementation plan.”
“Conformity to an implementation
plan” is defined to mean that an activity
“will not—cause or contribute to any
new violation * * *; increase the
frequency or severity of any existing
violation * * *; or delay timely
attainment of any standard. * * *"

Given the “support in any way"’
language, EPA has, in this rule,
interpreted section 176{c) of the Act as
requiring Federal agencies, in making
their conformity determinations, to
consider both the direct and indirect
emissions resulting from their own
actions or from actions that they
support. Howsever, nothing in those
words serves to clarify a precise
congressional intent regarding the scope
of coverage of indirect emissions [a term
which is not expressly referred to in
section 176(c)(?} of the Act]. In other
words, the words *support in any way"
do not, in themselves, dictate a
congressional preference between the
inclusive or exclusive definition of
indirect emissions proposed by EPA.
The exclusive definition, which this
final conformity rule adopts, requires
that Federal agencies take into account
only those indirect emissions that the
Federa! action would support, that the
Federal agency can practicably control,
and are under the continujng program
responsibility of the agency. The EPA
believes this interpretation is the most
reasonable because it assures that
Congress’ primary intent under section
176(c) of the Act is met, namely, that
Federal agencies advance the purpose of
the SIP by controlling emissions from
those actions which they support, over
which they can practicably exercise
control, and for which they retain
continuing program responsibility.

The Clean Air Act does not define
“support” for the purposes of section

176(c) of the Act.2 If read in the broadest
conceivable manner, the “support in
any wey" prohibition might be
interpreted to include virtually all
Federal activities, since all Federal
activities could be argued to support, at
least in some remote way, an action that
ultimately emits pollution. The EPA
does not believe that Congress intended
the “support in any way" prohibition to
be interpreted in a manner that would
lead to such egregious or absurd
applications of section 176(c) of the Act.
Where the language of a statute is
ambiguous, as is the case hers, an
agency has the discretion to adopt an
interpretation that is reasonable.3

One possible approach in determining -

how far the “support in any way
prohibition” extends is to examine the
word “support” itseif. Section 176(c)(1)
of the Act, by its terms, prohibits
Federal agencies from “support(ing]’ an
activity which itself '*does not conform
to an implementation plan.” 4 Thus, the
support prohibition cannot be triggered
unless and until a Federal agency’s
actions constitute support of a particular
activity. In the absence of a statutory
definition for a word, courts typically
turn to the word’s everyday meaning.
The dictionary defines *‘support” to
mean (among other things):

¢ “to uphold by aid, countenance, or
adherence: actively promote the
interests or cause of’’;

¢ “to uphold or defend as valid, right,
just, or authoritative”;

e “to provide means, force, or
strength that is secondary to: back up'’;

¢ '‘to pay the costs of"’;

¢ "to supply with the means of
maintenance * * * or to earn or furnish
funds for maintaining'"; and

¢ “to provide a basis for the existence
or subsistance: serve as the source of
material or immaterial supply * * *"
Webster’s Third New International
Dictionary. As the above list makes
evident, the everyday meaning of
“support’ could range from activity that
is merely facilitation or encouragement
to activity wherein the actor assumes an
ongoing responsibility and provides
continuing assistance in order for the
subsequent endeavor to be realized.
Applying the dictionary definition of
“support” in the context of the
conformity rule, it is apparent that
Federal actions that might be said to

1The definitions section for part D of title
[, section 171 (42 U.S.C. 7501), also does not define
“‘support.”

3 Chevron, U.S.A., Inc. v. Natural Resources
Defenss Council, Inc., 487 U.S. 837, 6423 (1084).

< Of courss, section 176(cX1) also prohibits

Federal agencies from in, providing
financial assistance for, licensing or permitting, or
approving, such activities.

“support’’ subsequent projects similar!y

could range from mere facilitation to -
continuing responsibility. The EPA does
not believe that Congress intended the
term “support in any way"’ to
encompass each and every cne cf these
separate definitions, including thase
where the relationship between tie
Federal agency's action and the
subsequent activity is attenuated. Thus,
EPA believes it is reasonable to selert a
definition of “support” that focuses on
the extent to which the Federal agency
has continuing program responsibilities,
and whether it can practicably contral
emissions from its own and other party
activities. The exclusive definition
re:luires Federal agencies to consider
only those direct and indirect emissions
over which, under their legal
authorities, they can exercise and
maintain practicable control and over
which they have continuing program
responsibilities. As noted previously,
this approach is consistent with the
purposes of section 176(c) of the Act.
That section places certain prohibitions
and responsibilities on Federal agencies.
The EPA does not believe that Congress
intended to extend the prohibitions and
responsibilities to cases where, although
licensing or approving action is a
required initial step for a subsequent
activity that causes emissions, the
agency has no control over that
subsequent activity, either because there
is no continuing program responsibility
or ability to practicably control. For that
reason, EPA believes it is not reasonable
to conclude that the Federal agency
“supports” that later activity, within the
meaning of section 176(c) of the Act.

As implemented by this rule, section
176(c) of the Act requires that a Federal
agency ensure conformity with an
approved state SIP for those air
emissions that would be brought about
by agency action, and that the agency
can practicably control, and that are
subject to & continuing program
responsibility of that agency. A Federal
agency has no responsibility to attempt
to limit emissions that do not meet
those tests, or that are outside the
Federal agency's legal control.
Moreover, neither section 176(c) of the
Act nor this regulation requires that a
Federal agency attempt to “'leverage” its
legal authority to influence or control
nonfederal activities that it cannot
practicably control, or that are not
subject to a continuing program
responsibility, or that lie outside the
agency'’s legal authority.

For example, neither section 176{(c) of
the Act nor this regulation requires a
Federal agency to withhold a Federal -
grant of financial assistance to a grant
applicant that otherwise satisfies legal
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requirements in order to obtain
assurances from the applicant with
respect to that applicant's activities that
the agency cannot practicably control,
or that are beyond the agency’s
coatinuing program responsibilities, or
that fall outside the Federal agency's
jurisdiction.

As described in the proposal, -
development that is related to the
Federal action only in a manner that
provides daily services such as
restaurants, schools, and banks and
which are located off Federa! property,
may be considered incidental rather
than indirect emissions. Such activities
and emissions are expected to be small
relative to other emissions from the
Federal action and are difficult or
impossible to precisely locate and
quantify. Thus, an accurate air quality
and/or emissions analysis is not
possible. Therefore, emissions from the
daily services activities should be
considered incidental and would not be
included as indirect emissions in the
conformity analysis even under the
inclusive definition. Under the
exclusive definition, incidental
emissions are ganerally nat covered for
the additional reason that they are
generally not under the Federal agency’s
control and continuing program
responsibility.

g. Exclusive definition—Federal role.
The exclusive definition isolates certain
types of Federal actions where the role
and responsibility of the Federal agency
itself is major. For example, in Federal
construction projects such as buildings
or laboratories, the Federal agency has
substantial and continuing authority
and responsibility to manage that
activity. Thus, the Federal contract
manager should also be responsible for
assuring that the construction activities
conform to the applicable SIP.

By focusing on such major Federal
actions, this approach would not require
a conformity analysis for certain F"‘:&enl
actions that are necessary for, but
incidental to, subsequent development
by private parties. For example, the
exclusive definition does not generall
require that a COE fill permit needed for
a relatively small part, portion, or phase
of a twenty acre development on private
land would somehow require the COE
to evaluate all emissions from the
construction, operation, and use of that
larger development.

e exclusive definition, in effect,
includes an examination of d;miuuec.
continuing program responsibilities,
and controls that a Federal agency can
practicably implement. When the
Federal agency owns or operates a
facility, Federal responsibility for the
direct and indirect emissions from that

facility is clear. However, farther down
the spectrum of “‘assistance,” where less
and less Federal control and program
responsibility may be found, a point is
reached where the Federal agency
should not have the same degree of
responsibility for assuring the
conformity of subsequent privately
genérated emissions, especially the
indirect emissions from that action.

By controlling the direct and indirect
emissions under the practicable control

“and continuing program responsibility

of the Federal agency, the conformit
rule assures that Federal agencies take
appropriate and reasonable actions to
support the purpose of the SIP, to meet
all specific SIP requirements, and to

assure that the SIP is not undermined by .

Federal actions. The exclusive
definition assures that Federal actions
will meet the intent of section 176(c)
and that States will retain the primary
responsibility to attain and maintain the
air quality standards.

In support of the “exclusive” version.
many Federal agencies have stated that
it is unreasonable to withhold a
conformity determination where it is
impracticable for the Federal agency to
remedy the situation. In such cases, they
argue that the State and/or local
jurisdictions should regulate the
activities outside the Federal agency’s
jurisdiction. On the other hand, some
commenters have argued that reliance
on State or local action to control these
off-site activities could be viewed as
roqulrinﬂ the State to amend the
applicable SIP to conform to the Federal
action, rather than a rule that requires
the Federal action to conform to the
applicable SIP with respect to all
sugna%t:’nt emissions. For the reasons
described above, EPA concludes that it
would be unreasonable to interpret
saction 178(c) of the Act as
Federal agencies to take responsibility
for emissions that they cannot
g.mcticably control and for which they

ve no continuing program
res ibility.

e conclusion that the exclusive
definition best fits with the balance that
Congress established in the Act between
Federal and State/local responsibility is
cupronod by the Supreme Court’s
analysis in its 1989 decision in
Robertson v. Methow Valley Citizens
Council, 480 U.S. 332 (1989). In that
case, the Court addressed the question,”
(w)hether the Forest Service may issue
a special use permit for a recreational
use of national forest land in the
absencs of a fully developed plan to
mitigate environmental harm.” Id. at
336. In that case, the imposition of such
a mitigation plan was within the
jurisdiction of State and local agencies,

not the Forest Service. The Court held
that the Forest Service's authority to
issue the permit was not contingent
upon the State and local agencies taking
action. As the Court explainad, ““(iJn
this case, the off-site effects on air
quality and on the mule deer herd
cannot be mitigated unless non-Federal
government agencies take appropriate
action. Since it is those state and local
governmental bodies that have
jurisdiction over the area in which the
adverse effects need be addressed and
since they have the authority to mitigate
them, it would be incongruous to

. conclude that the Forest Service has no

gower to act until the local agencies
ave reached a final conclusion on what

.mitigation measures they consider

necessary.” Id. at 352-53 (footnote
omitted). For the same reasons, EPA has
concluded that it would be
“incongruous” to read section 176(c) of
the Act as rendering the ability of
Federal agencies to perform thsir
congressionally-assigned missions
contingent upon State and local
agencies imposing mitigation measures
over activities that they and not the
Federal sgencies, can practicably
control, and have a continuing program
resyomibilit to control. Since the
inclusive definition would, in many
cases, require Federal agencies to
withhold action unless and until a
State/local agency imposes mitigation
measures over activities that are outside
the Federal agencies’ control, the
inclusive definition would upset the
balance between Federal and State/local
m:onsibiliues for achieving clean air,
and would unjustifiably.frustrate
Federal agencies from performing their
congressionally-assigned statutory
responsibilities.

e person’s activities that fall
outside the Federal agency’s continying
p responsibility to control are
subject to control by State and local
agencies. In sum, oannding the Federal
agencies’ responsibilities to extend to
emissions that are outside their
contin program responsibility to
control (which the inclusive definition
would have done) would upset the
balance between Federal and State/local
roles that ss established in the
Act and would infringe on the air
quality roles of the State or local agency.

h. Exclusive definition—examples.
Example 1:

Assume that the FAA is considering
approval of an airport expansion in a
serious ozone nonattainment erea and
that adjacent development of an
industrial park is known to depend on
the FAA approval. Assume: (1) The
airport expansion would result in an
increase in emissions of 50 tons/year of
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volatile organic compounds (VOQ) due
to vehicle and airport related emissions,
and {2) assume that the adjacent
industrial park would emit 200 tons/
year of VOC.

Under the exclusive definition, the
FAA must show that the 50 tons/year of
VOC from the airport related activities
conforms to the SIP. The FAA, however,
is not responsible for the 200 tons/year
of VOC from the industrial park. The
conformity rule provides several ways
to show that the 50 tons/year of VOC
conforms to the SIP:

(1) The airport expansion is
specifically included in the applicable
SIP’s attainment demonstration,

{2) The 50 tons are offset by
reductions obtained elsewhere by the
FAA,

(3) The 50 tons are determined to be
consistent with the SIP emission budget
by the State air quality agency,

{4) The State commits to revise the
SIP to accommodate the 50 tons,

(5) The airport expansion is included
in the conforming transportation plan,
or

(6) In some cases, it is demonstrated
that there is no increase in emissions in
a build/no build scenario. (Note that
project-specific modeling for azone is
not generally considered an option
since, as a technical matter, ozone
models are not sufficiently precise to

show such impacts unless the project is
a large portion of the total area
inventory.)

Example 2: In another case, the same
airport expansion might be in a CO or
PM-10 nonattainment area where a
local scale modeling analysis is
determined to be needed by the State
agency primarily responsible for the
SIP. In such cases, the modeling
analysis must consider emissions due to
the airport activity and emissions due to
any existing sources, including
background concentrations. Emissions
from the future industrial park would
not, however, be required as part of the
modeling analysis since such emissions
are not covered by the conformity rule.

Example 3: A Federal action to lease
land to a private developer does not in
itself have any immediate direct or
indirect air pollution emissions. The
lease does, however, allow future
activities by the private developer on
the leased Federal land that could result
in indirect air pollution emissions. This
can be seen clearly in cases where the
leasing action {s accompanied by a
description of future activities that the
developer plans to undertake on the
leased Federal land which would result
in emissions and where the lease
contains emission limits imposed on the
use of the leased Federal land. Where

the Federal agency has the authority to
impose lease conditions controlling
future activities on the leased Federal
land, these emissions must be analyzed
in the conformity determination.

Example 4: Where a COE permit is
needed to fill a wetland so that a
shopping center can be built on the fill,
generallg speaking, the COE could not
practicably maintain control over and
would not have a continuing program
responsibility to control indirect
emissions from subsequent
construction, operation, or use of that
shopping center. Therefore, only those
emissions from the equipment and
motor vehicles used in the filling
operation, support equipment, and
emissions from movement of the fill
material itself would be included in the
analysis. If such emissions are below the
de minimis levels described below for
applicability purposes (section 51.853),
no conformity determination (section
51.858) would be required for the
issuance of the dredge and fill permit.

i. Exclusive definition—types of
Federal actions covered. The following
types of Federal actions, among others,
are likely to be subject to conformity
review under the exclusive definition.
Some of these actions are likely to be
above the de minimis levels,
controllable currently by the Federal
agency, and the Federal agency will
maintain an ability to control the
emissions in the future through
oversight activities.

(1) Prescribed burning activities by
Federa! agencies or on Federal lands:
The burning is conducted by the Federal
agency itself or is approved by the
Federal agency, consistent with a
Federal land management plan, and the
Federal land manager maintains an
oversight role in either case.

(2) Private actions taking place on
Federal land under an approval, permit,
or leasing agreement, such as mineral
extraction, timber harvesting, or ski
resort construction: A lease agreement,
for example, may be subject to
mmg:t:n conditions as needed to show
con ity and the Federal land
mm will maintain an oversight role,
including the enforcement of leass
agreements. The conditions needed to
show conformity would also be
enforceable by the State and EPA
through the SIP (as described elsewhere
in this notice).

(3) Direct emissions from COE permit
actions: The COE will evaluate the
direct emissions from the activity
involving the dis of dredged or
fill material. If these emissions
werd to exceed the de minimis level, the
COE has legal authority to impose

permit conditions to control those
emissions. -

(4) Wastewater treatment plant
construction or expansion actions;.
Construction projects funded by EPA
may be conditioned so that the new
treatment capacity conforms to growth
assumptions in the SIP. The EPA
maintains a continuing control authority
since future expansion would need a
new approval action. Emissions from
this activity can be quantified and
located only on a regional scale; they
cannot be located in a precise manner
and subject to a microscale analysis.
Such emissions are nevertheless
considered reasonably foreseeable, if
only on a regional scale. The SIP

- planning gerierally takes into account

the growth limiting effects of
wastewater treatment capacity and,
thus, changes to the capacity must be
shown to conform to the SIP. This is an
area where Congress clearly desires a
conformity review, as evidenced by
section 3186 of the Act.

(5) Federal construction projects such
as buildings, laboratories, and reservoirs
on Federal land: Contracts to complete
construction projects funded by GSA or
other Federal agencies may be =
conditioned so that the new
construction meets mitigation measures
as needed to show conformity. The
Federal contract manager would
maintain an oversight role to assure that
all the contract agreements are met.

(8) Project level minerals management
leasing activities: The lease agreement
gm be structured as described in item

above.

(7) New airports or airport expansion
actions: Grants to fund projects or
approval by the FAA to build projects
may be conditioned so that the new
projects meet mitigation measures as
needed to show conformity. Under
FAA'’s funding statute, grants for new
airports, new runways, and major
runway extensions must include such
conditions. The grant conditions are
enforceable through the grant
agreements. Failure of the airport
owner/operator to comply with grant
conditions may result in suspension or
termination of Federal assistance.

(8) Actions taking place on Federal
lands or in Federal facilities: The
Federal agency has and will maintain
the ability to control emissions in many
other activities, such as activities in
National Patgks, on military bases, and in
Federal office buildings.

j. Exclusive definition—types of
Federal actions not covered. The
following types of Federal actions,
among others, arc not covered by the
conformity rule under the exclusive
definition approach.
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(1) Activities associated with property and/or operated because of that Federal indirect source review program. Section

osal at military closure and

ignment bases through sale or other
transfer of title. This includes
transactions where there is an
enforceable contract for the sale or other
transfer of title that requires delivery of
the deed promptly after the -
requirements of Comprehensive
Environmental Response, Compensation
and Liability Act (CERCLA) (42 U.S.C.
9620(h)(3)) have been met whether or
not the property is occupied before
closing of title under the contract or a.
related instrument. In this case, the
military does not retain continuing
authority to control emissions other
than those associated with the CERCLA
cleanup.

{2) Leasing agreements associated
with military base closure and
realignment, where transfer of title is
required to be conveyed upon
satisfaction of the CERCLA
requirements, and where the military
service leases the property without
retaining continuing authority to control
the property except as necessary to
assure satisfaction of CERCLA ~

ments.

3) Certain indifor:ctth emissions rel;tod
to a COE permit ) ol
dredged or fill matodd.d'l{hfmect
emissions from development activities
related to COE permit actions are not
covered where such emissions are not
subject to the continuing program
responsibility of the COE, or cannot be
practicably controlled by the COE.

(4) NPDES permit actions: Many of
these actions are taken under State rules
and, as such, are not Federal actions.
The issuance of the Federal permit has
no direct emissions, but may have
considerable indirect emissions from
future development of permitted
facilities. However, where EPA issues a
NPDES permit, for example, to an
industrial or housing development, the
EPA does not maintain an authority to
control emissions from the development
and, thus, the indirect emissions from
the development are not subject to the
conformity rule. .

D. Indirect Emissions—Definition of
“Caused By”*

1. Proposal :
During the course of discussing the
inclusive approach, the proposal offered

examples of what emissions would be
considered “caused by a Federal
action. The proposal stated that
inclusive in emissions that would
be considered “‘caused by the Federal
action are those emissions from sources
which are dependent upon the Federal
action and would only be constructed

dis
rea

action. Such emissions would include
emissions from any on-site or off-site
suppart facility which would not be
constructed or increase its emissions
except as a result of the Federal action.
The proposal stated that indirect
emissions include emissions from
mobile sources that are attracted to a
facility, building, structure, or
installation; for example, indirect

" emissions resulting from roads.dparking

facilities, retail, commercial an

industrial facilities, airports, maritime
orts, sports centers, and office
uildings.

Where mobile sources contribute

indirect emissions, the proposal noted -

that the Federal agency should attribute
only those emissions that are caused b
the Federal action. For example, not al
the emissions from trips to and from &
workplace or retail site are likely to be
fully “caused” by the site itself. The
road to and from ths site, the origin and
ultimate destination points of the trip,
and other factors can be used to
determine the portion of indirect
emissions caused by the Federal action.

2. Comment

One commenter requested
clarification that EPA’s intention is to
use a “but for” test ooncemil:f {ndirect
emissions caused by a Federal action.

3. Response

The EPA agrees with this comment, as
discussed in the p: and includes
a definition of “caused by” in the final
rule to address this concern. Since the
term “caused by” is used in both the
definitions of “direct emissions” and
“indirect emissions,” the definition in
the final rule also applies to both.

As a result of EPA adopting the
exclusive approach, a F u‘:gancy
will need to address the “ca by”
issue only with respect to those
activities which the Federal agency
controls. Therefore, many of the
activities that would have been covered
under the inclusive definition only by
reason of the “caused by” requirement
will not be covered under ths exclusive
definition due to lack of Federal agency
control. This would be true generally for
the examples in the “Rro&o:al”
discussion immediately , which
were offered in the context of the
inclusive definition.

E. Indirect Emissions—Sections
110(a)(5XA) and 131 of the Act

1. Proposal

Section 110(a)(5)(A) of the Act
prohibits the Administrator from

requiring a Stats to adopt a general

131 of the Act indicates that land use
contro! authority resides with the cities
and counties. As noted in the proposal,
this language could be interpreted to
restrict EPA’s authority to regulate
indirect emissions as part of the
conformity rule. However, for certain
foderally assisted indirect sources,
section 110(a)(5)(B) of the Act expressly
allows the Administrator to promulgate,
implement, and enforce indirect source
review programs under section 110(c) of
the Act. The EPA believes that this
language in section 110 of the Act is
consistent with the broad mandate in
section 176(c) of the Act to prohibit
Federal agencies from taking actions
which “support in any way” any
activity which does not conform to an
applicable SIP.

2. Comment

Several commenters disagreed with
EPA'’s interpretation and argued that
sections 110 and 131 prohibit EPA from
promulgating a rule, such as the March
15, 1993 proposal, that covers indirect
emissions. Tgese commenters point to
the lsg:laﬁvo history of the 1977
amendments to the Act, which added
section 110(a)(5) and an earlier version
of section 176(c), as evidence that
Congress has explicitly prohibited EPA
from seeking to regulate private
development or land use by Federal
review of indirect sources. By rejecting
efforts by EPA in the mid-1970’s to
restrict parking spaces and require
preconstruction review of parking
structur:;m uﬁated with indi;e!::t
sources regulation, and by
adopting the explicit prohibition in
section 110(&)(,;3. they u&gu , Congress
clearly intended that Federal agencies
not involve themselves in controlling
indirect sources or interfering in local
land use decisions. In addition, they
find it significant that Congress did not
revise or delete section 110(a)(5) even
when it added arguably stricter language
to section 176(c) in 1990. Moreover, to
the extent that section 110(a)(5)(B) does
permit Federal review of certairr indirect
sources, these commenters contend that
such review is restricted to “‘major’
federally-assisted indirect sources and
federally-owned or operated indirect
sources only. »

3. Response
For the reasons described in the
preamble to the proposal and as
discussed above regarding the inclusive/
exclusive issue and further below, EPA
with these comments. The
EPA has noted that section 110(2)(5)(B)
expressly allows the Administrator to
promulgate, implement, and enforce
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indirect source review programs under
section 110(c) for certain federally
assisted indirect sources. However, the
EPA also believes that section 176(c)
provides independent authority for EPA
to require SIP revisions concerning
conformity requirements that include
provisions addressing indirect .
emissions resulting from Federal
actions. Such provisions are necessary
to prevent Federal actions, as required
by section 176(c)(1){B), from causing or
contributing to NAAQS violations.

The EPA believes that the commaents
do not fully reflect the legislative
history of the 1977 amendments to the
Act regarding the congressional
concerns that prompted adoption of
section 110(a){(S}{A). The congressional
Conference Committee report does
indeed discuss attempts by EPA to
promulgate measures controlling
parking supply, but, unlike the
commenters’ statements, points out that
these efforts came only after the EPA
Administrator had determined that all
the SIP's submitted to meet the 1970 Act
requirements had failed to ensure
maintenance of the NAAQS, especially
those for motor vehicle-related
pollutants. Congress objected to EPA’s
proposed parking restrictions, not
simply because they were intended to
control indirect sources, but primarily
because Congress believed it was a
misdirected attempt to reduce motor
vehicle traffic that only succeeded in
shifting the air pollution control
emphasis away from the major source of
the problem, namely the cars
themselves.

{The EPA’s] efforts based on indirect
control of the use of automobiles through
restrictions on parking lots, shopping centers
and other indirect sources, rather than full
and prompt controis for new autos, trucks,
buses, and motorcycles are inherently
inequitable. It transfers from the motor
vehicle manufacturers to the public and to
indirect source owners and operators the
burden of protecting public health from
dangerous vehicle emissions. H.R. Rep. No.
1975, 94th Cong., 2d Sess. 221 (1976).

So, while it is true that Congress
sought to reverse these specific indirect
source measures and, thereby, reallocate
the regulatory burdens, it also
acknowledged that even after new car
emissions requirements were adopted,
additional control measures would be
needed by many nonattainment areas if
the NAAQS were to be attained and
maintained, and such measures could
include regulation of indirect sources,
such as “new facilities which attract
heavy automobile traffic.” Id. at 222.
Consequently, although Con
restricted the Administrator's authority
to require States to adopt an indirect

source review program, it purposely did
not remove that authority completely.
Again, as stated in the Conference
report: “'The Committee believes that its
proposal meets the specifications * * *
of an acceptable and workable program.
It tightly restricts the Administrator's
authority with respect to indirect
sources by assuring that necessary
review programs for non-federally
assisted indirect sources will be
designed and implemented by local and
State governments." Id. at 227. And, as
the report notes elsewhere: “Of course,
the prohibitions on the Administrator's
implementation and enforcement of a
review program® * *are not applicable
with respect to federally-owned or
federally-assisted indirect sources.” Id.
at 224. Nothing in section 176(c), which
is only concerned with federally-
assisted actions, is inconsistent with
this expression of Congress' intent with
respect to section 110(a)(5). Moreover,
the fact that the section 110(a)(5)
prohibition and the requirement that
Federal actions conform to the SIP
under section 176(c) were both added
when the Act was amended in 1977
does nothing to further the commenters’
argument since it supports EPA’s
position as well. Given the thorough
and detailed consideration Congress
expended when it limited EPA's
authority to review indirect sources, it
would have been easy for Congress to
add language in section 176(c) stating,
for example, that the section 110(a)(5)
restriction on indirect source review
applied there also. Not only has
Congress not limited this provision, but
on the two separate occasions it has
addressed section 176(c) of the Act it
has consistently stated the scope of the
provision’s coverage requires a
determination of conformity for “‘any
activity” that a Federal agency
“supports in any way.” Indeed, EPA's
view is consistent with the exception to
the prohibition in section 110(a)(S) for
federally-assisted, operated, or owned
indirect sources, since section 176(c) of
the Act applies only to actions
supporteg or undertaken by Federal
agencies. The EPA, therefore, concludes
that the prohibition in section 110(a)(5)
of the Act does not limit EPA's
independent authority under section
176(c) of the Act.

The EPA also does not agree with the
comment that the authority provided
EPA under section 110{a)(5)(B) to
control certain indirect sources is
limited only to major indirect sources,
such as the ones enumerated therein.
The discussion in the legislative history
strongly suggests that the use of the
word “major” was not intended to

denote a limitation on the type of
indirect sources EPA may review
Rather, the term as used merely
describes certain large-scale, hence -
“major,"” projects of the type which, like
the ones listed, normally qualify for
Federal funding assistance. For
example, the Conference Committee
report states: “"An exception to this
(section 110(a)(5)] prohibition is made
for major Federally funded public works
projects such as highways and
airports. . "' S. Rep. No. 16, Vol 3,
95th Cong., 2d Sess. 506 (1978). But
other statements in the report show that
EPA’s review is not limited to such
projects only: “The Administrator is
prohibited from promulgating
reguldtions relating to'indirect source
reviews except with respect to Federally
assisted highways, airports or other
indirect sources assisted, owned or
operated by the Federal government.”
Id. at 4382 (Vol. 5)(emphasis added}.
Moreover, the conformity rules
regulate emissions, not local land use or
zoning requirements. These rules do not
infringe on the authority of local
governments to control land use; rather,
they restrain the ability of-Federal
agencies to support projects that cause”
certain air quality problems. Nothing in
these rules inhibits the ability of local
governments to set their own
requirements with respect ta such
projects. Thus the conformity rules are
not inconsistent with section 131 of the
Act.

F. Indirect Emissions—Reasonably
Foreseeable Emissions

1. Proposal

As described in the preamble to the
March 15, 1993 proposal, the indirect
emissions that are "reasonably
foreseeable’” must be identified at the
time the conformity determination is
required, though this would include
emissions that would occur later in time
and/or at a place other than the action
itself. The proposal stated that an
agency is not required to speculate or
guess at potential future indirect
emissions which are conceivable but not
identifiable. In addition, the proposal
indicated that descriptions of emissions
contained in documents such as
employment and financial forecasts and
NEPA documents should be considered
reasonably foreseeable emissions.

As described in the proposal, certain
types of Federal actions occur on the
programmatic level rather than on a
project level, and the specific air quality
and emissions impacts associated with
individual projects under such
programs may not be known. In
instances where a Federal action is on
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a programmatic level and 1t is
impossible to accurately locate and
quantify emissions and, therefors,
impossible to accurately complete the
air quality and emissions analysis
specified in § 51.858, such emissions
should not be considered reasonably
foreseeable. N ’

The proposal also stated that, for
purposes of defining *“indirect

emissions,” development that is related _

to the Federal action only in a manner
that provides daily services such as
restaurants and banks and which are - -
located off Federal property, may be
considered incidental rather than
indirect emissions under certain
circumstances. In such cases, specific
emissions from the daily services
activities should be considered not
reasonably foreseeable and not included
as indirect emissions in the conformity
analysis.

2. Comment

The EPA received comments .
requesting clarification of the phrase
“reasonably foreseeabls emissions.”
Several commenters requested EPA to
incorporate a definition of this term in
the rule. One commenter stated that
EPA's definition of reasonably
foreseeable emissions would require
private developers to account fos,
assess, and if necessary, mitigate the
impacts of completely unrelsted
projects developed by other private
parties. The commenter also objected to
certain environmental analyses that rely
on worst-case assumptions and
exaggerate the impacts due to possible,
but unlikely, future growth scenarios
and where it is impossible to assess
local air quality impacts.

3. Response

a. Documentation. In order to clarify
the term, EPA has: (1) Added a
definition of "msombly foreseeable ;
emissions” in the regulatory portion o
the rule; (2) added the discussion below;
and (3) listed certain Federal actions
that are not considered reasonably
foreseeable in § 51.853(c)(3) and,
therefore, exempt from conformity
requirernents. definition is similar
to the discussion in the pm
however, there are some )
described below:

the
quantifiable, as described and documentsd
by the Federal agency besed ou its own
information and after my
information presented to the Pederal agency.

.

Unlike the propossl, the final
definition does not a Pederal
agency to use all emissions scenarios
contained in financial documents or
snvironmental analyses. That approach
could not in many cases be
implemented since the various
documents contain quite different
scenarios and a single document
sometimes contains multiple emissions
scenarios. In addition, some scenarios
could be based on speculation. The
definition does not require the use of
worst-case assumptions, unlikely
growth scenaerios, or anal where it is
impossible to assess local air quality
im . Purther, under an exclusive
definition, the conformity review may
be covering a smaller set of indirect
emissions than, for example, the
emissions scenarios contained in an
environmental impact statement.

The final rule the Federal
agency to review all of its own
information and all information
presented to the Federal agency.
Selection and documentation of
relevant emissions scenarios for
conformity review is the responsibility
of the Federal agency and should be
based on reasonable expectations of
future activity resulting from the
Federal action..

b. Actions not reasonably foreseeable.
In order to provide further cation,
EPA listed some Federal actions that are
not considered reasonably foresseable in
§ 51.853(cK3) and are, therefore, exempt
from conformity requirements. This list
is intended to provide examples and is
not intended to be a complete listing of
such activities. Additionally, actions for
which emissions cannot be accurately
quantified, such as the implementation
of trade laws and export trade
promotional activities, are not
considered reasonably foreseeable. As
program scale leasing actions
electric power marketing activities that
involve the nuiuhiﬁon. sals, and
transmission of electric energy.

(1) Program Lave} Leasing Actions

In actions such as outee continental
'h.lgpolub’ld“'mn d - uq'
or imp o to locate and quan
emissions early in the Federal
nvlowpmmu.thoomhm:?
may not be reasonably foreseeable.
Further, a conformity review is
unneceseary at that time since the
Podcnlqlnc{‘::sthhﬁnmm
related to the sale which ere
subject to conformity review. Thatis;
the exploration and development
actions at the project level would be
mbhdmmmnlmmmw
any action that actually result in

emissions. In such cases, the EPA
believes that a conformity review is not
required prior to the project level
analysis.

On the other hand, where a
conformity review, such as a lease sale,
can be and is made on the program level
rather than the project level, subsequent
project level actions which implement
the conforming program do not require
new conformity reviews. This approach
is consistent with language in the
preamble to the proposal. For
clarification, EPA added this concept in
the final rule: § 51.853(c)(4) exempts
actions that merely implement a
decision to conduct or carry out a
policy, plan, program, or project where
the policy, plan, program, or project
conforms.

(2) Electric Power Marketing

Federal activities in the marketing of
electric power are sxempt from
conformity review for several reasons.
In many cases, the resulting emissions
from the use of the electric power
cannot be precisely located or
quantified and, thus, are not reasonably
foreseeable. The marketing agreéments
would also be exempt since customers
of the Federal agency could obtain
electric power from other public (non-
Federal) or private elactric utilities even
if it were not provided by the Federal
agency. Thus, emissions from these
customers are not ‘‘caused by’ the
Federal action because they would
occur in the absence of the Federal
action. Fusther, STP's assume electric
power will b;t:vnil&t;le in mturefgrowth

rojections. Thus, the delivery o '
glectrlc power would not be
inconsistent with the SIP.

c: Unrelated projects. The definitions
of “reasonably le emissions;”
“indirect emissions (exclusive),” and
“caused by" make it clear that
“completely unrelated projects,” as
stated by & commenter, are not subject.
to the spplicability analysis. However,
where an air quality modeling analysis
is the basis of a conformity
determination, the modeling analysis
should account for emissions due to
existing sources together with covered
emissions from the Federal action,
consistent with EPA modeling guidance.

G. Indirect Emissions—Definition of
Pederal Activity

1. Proposal

Although EPA included a definition
of “Pederal action” in the proposal, that
definition mevely language
from section 176{c) of the Act and did
not clarify the of the statutory
language. The preambls to the proposal,
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however, made it clear that EPA
intended the concept to include future
development activities associated with a
Federal action, under either definition
of indirect emissions. Under the
exclusive definition, EPA proposed that
consideration of such emissicns would
be limited to those future development
activities which the Federal agency
could control and would continue to
maintain some authority to control.

2. Comment

The building industry commented
that under Atlantic Terminal Urban
Renewal Area Coalition v. New York
City Department of Environmental
Protection, 705 F. Supp. 988 (S.D.N.Y.
1989), the definition of Federal activity
should be limited to the immediate
Federal action, in that case a
Department of Commerce (DOC) grant
for demolition, and should not include
any subsequent activities even where
they are facilitated by the Federal
action, in that case a subsequent
housing development built on the site of
the demolition. Several commenters
also requested that EPA clarify Which
activities are covered under the
conformity rule.

3. Response

The EPA does not agree that Federal
actions should always be interpreted so
narrowly. The EPA acknowledges that
the court in Atlantic Terminal indicated
in dicta that, in that case, the Federal
activity under consideration should be
limited to the demolition activity.
Howsever, that assessment was made in
the context of a factual situationin *
which the subsequent development
activity was being funded by a
Department of Housing and Urban
Development (HUD) bfock grant. The
court based its decision on the
unreasonable burden and duplicative
efforts that would be placed on the
Federal government should both DOC
and HUD be required to analyze the
same subsequent development. The
court did not address the situation
where only one Federal agency had
jurisdiction over a project,”and was not
presented with the statutory langusge
nor legislative history concerning
transportation activities under the 1990
amendments to section 176(c) nor EPA’s
interpretation of Federal actions and
indirect emissions (described below).

If it were the case that through an
agency’s approval of a demolition grant
an agency were able to practicably
control construction of the housing
development, and had continuing
program responsibility over such
development, then EPA believes that the
agency would have ‘“supported”’ the

housing development by making the
grant. For these reasons, EPA believes
that a court specifically addressing the
issue of the definition of Federal activity
under such circumstances would not
reach the same decision as in Atlantic
Terminal.

In order to clarify which activities are
covered under the general conformity
rule, the final rule incorporates changes
in the definitions of “'Indirect
emissions” (discussed in section II.C.)
and *Federal action” (discussed below
and in section IV.D.). The definition of
“Federal action” is revised by adding
the following sentence to the end of the
definition in the proposal: Where the
Federal action is a permit, license, or
other approval for some aspect of a
nonfederal undertaking, the relevant
activity is the part, portion, or phase of
the nonfederal undertaking that requires
the Federal permit, license, or approval.
The following examples illustrate the
meaning of the revised definition. .

Assume, for example, that the COE
issues a permit and that permitted fill
actiyity represents one phase of a larger
nonfederal undertaking; i.e., the
construction of an office building by a
nonfederal entity. Under the conformity
rule, the COE would be responsible for
addressing all emissions from that one
phase of the overall office development
undertaking that the COE permits; i.e.,
the fill activity at the wetland site.
However, the COE is not responsible for
evaluating all emissions from later
phases of the overall office development
(the construction, operation, and use of
the office building itself), because later
phases generally are not within the
COE'’s continuing program
responsibility and generally cannot be
practicably controlled by the COE.

In another case, assume the Forest
Service permits a ski resort and imposes
conditions on the construction and
operation of the ski resort. Also assume
that housing development will occur
nearby but on privately-owned land. In
this case, the conformity review might
cover emissions due to construction and
operation of the ski resort since they are
activities permitted by the Forest
Service. Emissions from the housing
activities, however, would not generally
be covered since the Forest Service does
not generally take actions covering the
portion of the overall development that
is on privately-owned land and not
subject to a Forest Service permit,
license, or approve action.

H. Applicability—Attainment Areas

1. Proposal

As discussed in the preamble, EPA
proposed to interpret the statute such

that the conformity rules apply only to
nonattainment areas and those
attainment areas subject to the
maintenance plans required by section
175A of the Act (58 FR 13841)}

2. Comment

The EPA received many comments
which agreed with the proposal and
many other comments stating that the
statute should be read such that
conformity requirements would apply
in all or portions of attainment and
unclassified areas as well. Similar
comments were received arguing that
conformity should not apply in
attainment areas.

Que commenter noted that

" development in attainment areas on the

fringe of nonattainment areas is likely to
increase the size of the nonattainment
areas, increasing the impact on public
health and welfare and necessitating
more costly pollution control measures
to retrofit sources. The commenter also
stated that development in rural
attainment areas, even many miles away
from urban nonattainment areas, may
delay timely attainment of the NAAQS
or emission milestones in .
nonattainment areas. Another
commenter cited an example of a
conformity analysis in an attainment
area which showed a Federal action
would cause a new violation of the
NAAQS unless mitigation measures
were implemented and/or planning
provisions were revised.

3. Response

In the proposal, EPA indicated that
the statute was ambiguous with respect
to whether conformity applied only in
nonattainment areas, or in attainment
areas as well. As noted above, EPA
received significant public comment
arguing that the statute should be read
to apply conformity also in attainment
areas, based on the wording of Act
section 176(c)(1) and the policy merits
of such applicability. Similar comments
were received arguing that conformity
did not apply in attainment areas.

The Eﬂconﬁnues to believe that the
statute is ambiguous, and that it
provides EPA discretionary authority to
apply these general conformity
procedures to both attainment and
nonattainment areas. The EPA plans to
carry out a separate rulemaking
proposing to apply general conformity
procedures to certain attainment areas.
The EPA sees strong policy reasons not
to apply conformity in all attainment
areas, given the significant burden
associated with making conformity
determinations relative to the risk of
NAAQS violations in clean areas. Thus,
EPA believes that it would be
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reasonable to propose applying
conformity in attainment areas for
which air quality is close to
nonattainment leve!ls, for example at 85
percent of nonattainment levels (see
discussion below),

The EPA intends to take comment on
the basic proposal to apply coaformity
in attainment areas. The EPA will also
seek comment on the specific
application of conformity in certain

categories of attainment areas.

erefore, EPA intends to issue in the
near future a supplemental notice of
proposed mlematmg dealing with
conformity requirements in attainment
areas.s The requirements of this final
rule will apply only in nonattainment
and maintenance areas, as proposed.

While EPA will solicit comments on
other options, the supplemental notice
of proposed rulemaking on gsneral
conformity will propese to
conformity determinations only in the
portion of attainment areas which have
exceeded 85 percent of the NAAQS.
These areas will be identified by using
the most recently available, Qualig-.
assured air quality data covering
period uppropruts for
designations of air 3uality status in 40
CFR part 81. F activities in
attainment areas below 85 percent oft.he
NAAQS and areas where re
monitoring data are not available would
be exempt from the obligation te -
conduct a general conformity analysis
based on the de minimis impact on air-
quality that would result for general
conformity activities in such areas.
Because the merit of exempting mﬁu

ts will

ru
for applicab:
requirements in attainment areas than
those for general confnnnity

ILA pfhcabillty—De Minimis Emission

1. Proposal

The proposed de minimis emission
levallis tg !}’; ust;d for d
applicability of conformity requirements
were pollutant specific and varted
accorsz)ng to the severity of the
nonattainment area. They ranged from
0.6 tons/year (for lead) to 100 tons/year

s For PM-10, the areas which would be addressed

appeopriste, the Act fos -
additional unclassifiable areas to be redesignated to
attainment. This rule refers to aress redesignated to
attainment as “maintsnance aress.”

‘Many agreed

(for carbon monoxide) (§ 51.853). These
levels genenlly were derived from the
“significance levels’ established for
preconstruction review of modxﬁcaﬁons
to existing major station
significance levels were ‘:ian from the
Act itself, where provided, or from
EPA’s regulations for SIP’s (40 CFR
51) where the Act did not provide
For ozone (VOC) and nitrogen oxides
(NO,), a sliding scale was proposed,
ranging from 10 tons/year (for extreme
ozone nonattainment areas) to 40 tons/
year (for marginal and moderate ozone
nonattainment areas).s

Most Federal actions result in little or
no direct or indirect air emissions. The
EPA intends such actionstobe
exem ted under the de minimis levels
Toiabimiai

er e n

required to demonstrate that suxe Y
actions conform. Additionally,
peragraph (d} of § 51.853 dlom a
Federal to establish categories of
actions which would be presumed to
conform dua to minimal afr quality
impact. These ons are lntandnd
to assure that rules are not overly
burdensome and Federal sgencies
would not m undue time
actions tha littls or mo impact on
air quality. Such actions include, for
example, 1 actions, continuing
activities with no substantial, adverse
change from ous condlﬂom that
are assoclated with an on

or opcmtion (lncluding certain ponnn

renewal actions), and routine
monitoring.

2. Comments .
Several commenters sup the
conetptold-minimhlon as & meens
of focusing conformity requirements on
thou?odenl wﬁomwiththopotmﬂd
to have ty impacts.

wnhths minimis levels
proj in the NPR. Some commenters
thought the levels should be lower so
that more actions would be considered, -
while others wanted the de minimis
levels to be raised to lessen the
administrative burden on Federal
agencise and avoid conformity
requirements for smaller projects. A fow
commenters indicated that too many of
their activities would be subject to a

¢ The actual significence level for VOC and NO,
sstablished by the Act as amended In 1900 for aa
mm-tu-hmﬁi&.-y

conformity review based on the de

minimis cutoffs proposed in the NPR if
were used with the inclusive

definition of indirect emissions.

One commenter stated that the
proposed de minimis levels are arbitrary
and capricious. Another commenter
stated that there should be only one de
minimis level rather than the pollutant-
and classification-specific levels
proposed.

Several comments objected to the
rrov'lslon that would automatically

wer the de minimis levels to that of
the stationary source level established
by the local air quality agency. The
commenters pointed out that certain air
agencies have a zero threshold level,
which would not be appropriate for
conformity.

The EPA also received comments
stating that the applicability
determinations for conformity would be
overly burdensome because tioy could
be intorprobd toa mPp!y to even the

actions. That is, the
rulo could be interpreted to
ull for virtually all Federal actions,
even purely administrative ones, to
make a positive conformity = *
determination before the agency is
allowed to proceed with the action.
Several commenters requested EPA to

m:t lst types of Federal actions
wou.lj be de minimis and, thus,
exempt from the conformity review

requirements.
- 3. Response
« Given the need to choose a threshold
based on afr quality criteria and one that
avoids ou:::g of less sisniﬁmnﬁn
rojects, response to ce
gomnontn. the do minimis levels for
in the final rule are
based on the Act’s major stationary
source definiions—not the signiﬂcanca
levels as p: for the various
pollutants. Use of the de minimis levels
assures that the conformity rule covers
only major Federal actions. Under the
major source definition, for exam le
the levels for ozone would range
10 tons/year (VOC or NO,J for an
extreme ozone nonattainment ares to
100 tons/yeer for marginal and moderate
areas, not from 10 tons/year to 40 tons/
year as proposed. In areas that are close
to cttalnment. smaller projects, such as
those that result in strip shopping
centers, would not be subject to review.
In areas with more severe air quality

. E.robhms. such smaller projects would

c:!::bbcttonvlw Larg:tpmjtefu

such as an airport expansion or the
redevelopment of a military base, would
require. a conformity review under all of
these de minimis levels.



Federal Register / Vol. 58,

No. 228 / Tuesday, November 30, 1993 / Rules and Regulations 63229

The de minimis level for lead is 25
tons/year in the final rule. The
definition of major stationary sourcs for
lead is 100 tons/year. Relatively small
increases in lead emissions, however
{compared to other criteria dg:llutunts]
may ten the lead standard; also, the

level proposed for lead (0.6 tons/year)
was proportionately much smatler than
100 tons/year. Therefore, a 100 ton/year
level appears unprotective of the
conformity requirement. The 25 ton/
year value is based on the source size
in 40 CFR part 51 that triggers an
attainment demonstration requiring
dispersion modeling.
o de minimis levels proposed were
- generally those used to define when
modifications to existing stationary
sources require on review.
It was pointed out to EPA in comments
on the proposal that these thresholds
would result in the need to a
conformity analysis and determination
for prorcu that constituted s
“modification’ to an sxisting source but
not a “major™ source in some cases. The
EPA agrees that conformity np?liu
more appropriately to “major’” seurces.
:lnd ;2‘ careful consideration hes n
ecided to revise its original proposal
&:tﬂdl:dﬁnmhm b xcept
0 & source, 6 s
described abovs for lead. The definition
of a major source under the amended
Act is explained in more detail in the
April 16, 1992 Federal in the
EPA's General Preamble to Title I (37 FR
13498). Section 51.853(b)(3} of the rule -
has also been revised to remove the
rovision that would automatically
ower the de minimis levels to that
established for stationary sources by the
local air quality agency. In keeping with
its conclusion that :g major sources
should be subject to conformity review,
EPA agrees that a zero emissions.
threshoid, as established by some local
ag?ncla. should not be required by thia
rule.

Further, the EPA believes that Pederal -

actions which are de minimis should
not be required by this ruls to make an
applicability analysis. A different
interpretation could result in an
extremely wasteful process which
generates vast numbers of useless
conformity statements. bs (c)-
(1) and (2) of § 51.853 are to the
final rule to provide that de minimis
actions are oxn;: t h'o& tl?r.h
requirements o erefore, it is
not necessary for a Federal to
document emissions lavch.fgr“:
minimis action. Actions that a Federal
agency recognizes as cleerly de minimis,
such as actions that do not causs an
increase in emissions, do not require & -
positive conformity determinetion.

Instead, such actions are exempt from
the rule as provided in § 51.853(c)(1).

In order to illustrate and clarify that
the de minimis levels exempt certain
types of Federal actions, several de
minimis exemptions are listed in
§ 51.853(c){2). There are too many
Federal actions that are de minimis to
completely list in either the rule or this
preamble. In addition to the list in the
rule, the EPA believes that the following
actions are illustrative of de minimis
actions:

- (1) Routine monitoring and/or
sampling of air, water, soils, effluent,
etc.

(2) Air traffic control activities and
adopting approach; departure and
enroute procedures for air operations.

(3) Acquisition of properties through
foreclosure and similar means.

(4} Assistance or subsidy for social
services such as heelth care, day care, or
nutrition services, as well as payments
under essistance.

(s) t or account insurance for
customers of financiai institutions and
flood insurance.

(8) Routine instailation and operation
3 du:laﬂon and maritims navigstion
(7) Purtt in “air shows™ and
“fly-overs” by mi aircraft,

(8) Educstional end informestional

ms and activities.
(9) Ad and consultative
sctivities, s logal counssling and

10) Construction of hiking treils.
{11) Regeneration of an area ta native

(12] Timber stand and’or hebitat
im activities which do not
include the use of herbicides, prescribed .
fire or do not more than one
mile of low standard road construction,
As noted abowe, the provisions in
§51.853(c) {or in § 31.853(d)~{e)) are not.
rebuttabls and not subject

to documentation since they are
exemptions to the rule. The BPA-
believes that the nature of the - .
exemptions listed in the rule, taken in
context of the definitions of a Pederal
action and indirect emissions, which are
Fllmhod.d ralm thouh”ocuom oves which the
eral agency has e continuing - -
program responsibility and can
practicably control, renders these
actions truly de minimis and therefore

from '
T exompons eiey m 81 855()
are for actions that may be above the de

minimis levels listed in §351.853(b). The
rationale forthe exemptions listed in

§ 51.853(3)(1) for new source v;av.l;lw
detsrioration (PSD} and §51.853(d)2) -
for emergenctes is explained below. The

activities listed in § 51.853(d) (3) and (4)
are related to air quality and necessary
environmental regulations and,
therefore, EPA believes they shoild be
exempt. The exemption for certain
CERCLA activities is discussed in the
following section.

In contrast, the provisions of
§ 51.853(f) are presumptions of.
conformity that must be supported by
documentation as provided in §51.853,
paragraphs (g) and (h) (which establish
criteria and procedures for Federal
agencies to develop additional
categories of actions which would then
be presumed to conform), and that they
may be rebutted as provided in

- §51.853(j) " :

J. Applicability—Exemptions and
Presumptions of Conformity

1. Proposal

In addition to Federal actions with de
minimis emission levels that do not
require conformity determinations, EPA
identified several types of Federal
actions where EPA believed that
conformity of such activities or a
portion of such activities can be .
presumed. The NPR provided seversl
cases where conformity is presumed

g 51.853 (c) and (d)), including the

llowig ,
(1) Actions subject to preconstruction
NSR or PSD programs under the Act;

(2) Wastewater tregtment works

g‘r;bcu funded by the State Revolving
d (SRF) under the Cloan Water Act;

(3) Su d activities under the
Compre| mén En1rlronxmn':tlall‘mi bl
Response, Compensation an ility
Act (CERCLA);

(4) Pederal land transfers; and

{5) National emergencies.

The proposal indicated that Federal
actions identified under § 51.853,
E:;qnp;i ), are presumed lt‘o conitlmn

use the required air quality analyses
that would be conducted under a
cenformity review muet be completed to
comply with other statutory
requirements. That is, air quality
analyses are required in the NSR

p under the Act and the
apﬁcablo or relevant and appropriate
standards procese under the CERCLA.
The EPA belleves these analyses are
adequate for purposes of conformity.
2. Comment

A numbee of commenters supported
these provisions in the proposal, while
others objected to them. Some
commenters feit thet the following
actions should be subject to conformity
review o¢ that the propessd
presurnptions of conformity were too
vague and need greater clarification:
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CERCLA actions, sewage treatment
works projects funded under the Clean
Water Act, and the Federal sale of land.
Other commenters supported these
presumptions and suggested many
others, including procurement actions
and projects with one-time only
emissions. Some commenters also
argued that EPA should establish
exemptions for certain actions and
presumptions for other actions.

Some commenters recommended that,
if a wastewater agency's proposed
facilities, or other water management
activities, are consistent with the
applicable SIP population projections,
then the indirect emissions attributable
to the proposed facilities should be
considered to conform. In such cases the
indirect emissions would already be
accounted for in the SIP through a
growth management element
(population forecasts) adopted in the
SIP.

3. Response

a. General. As discussed in the .
previous section, EPA determined that
certain actions should be exempt from
the rule and other actions should be
presumed to conform, with the
presumption being rebuttable.
Paragraphs (c)—{f) of § 51.853 have been
reorganized to indicate which Federal
actions are exempt and which are
presumed to conform.

b. Sources subject to NSR or PSD.
Actions subject to review under the NSR
or PSD programs are exempt under the
final rule. As explained in the NPR,
such actions undergo procedures and
criteria, including air quality analyses,
equivalent to those required by the
conformity rule. Thus, additional
review under conformity is not
necessary.

c¢. Water management activities. A
separate exemption or presumption of
conformity for direct emissions from
water management activities is not
needed where the emissions exceed the
de minimis levels as they would be
subject to NSR or PSD and such
emissions are exempt as described
immediately above. Indirect
emissions—and direct emissions that
are less than the de minimis levels for
NSR or PSD—from water management
activities are not covered under NSR or
PSD and, therefore, are not exempt.

The final rule is, however, revised to
deal with the uncertainty of indirect
emissions that may result from water
management activities. Generally, it will
be uncleer what of growth will
result from expanded water
rnanagement activities. It will, thus, be
ven;y ifficult to assess the air %uality
and emissions impact of specitic water

management activities. Nevertheless,
such activities could have a substantial
effect on the SIP and it can be
determined if the emissions from such
actions are consistent with the SIP by
comparing the growth scenarios
supporting the water management
actions with the growth scenario in the
applicable SIP. Therefore, the final rule
includes a provision in § 51.858({a)(S)(v)
which allows a positive conformity
determination where the growth
projections for the water management
actions are consistent with and do not
clearly exceed those used in the
applicable SIP. Where the growth
anticipated from a wastewater project is
consistent with that accounted for in the
applicable SIP, EPA believes that further
analysis of the impacts of the indirect
emissions of the wastewater project is
unnecessary since all such emissions
are already addressed by the SIP.

The EP.K agrees that the conformity
rule provisions for wastewater treatment
plants under the SRF should also extend
to other water management activities
such as drinking water treatment plants
and water conveyances (e.g.. pipelines
and pumps), and the final rule reflects
this concern. The term “‘regional water
and/or wastewater projects’ is defined
and used (§ 51.858(a)(5)(v)) in the final
rule to address the above concerns.

d. Superfund projects under CERCLA.
Under the exclusive definition of
indirect emissions, superfund projects
are unlikely to be covered since the
Federal agency will not maintain
authority over reuse activities on that
land. The presumption of conformity,
thus, no longer is relevant for such
actions and is not contained in the final

rule.

The final rule is revised to incorporate
the changes described below:

The CLA and related regulations
require on-site remedial actions to meet,
or obtain waivers from, applicable or
relevant and appropriate requirements.
Since these requirements include NSR
and PSD, and since Clean Air Act
requirements have never been waived,
the direct emissions from on-site
remedial actions would not violate the
NAAQS because they are subject to NSR
and PSD review. Therefore, these
actions are exempt.

The CERCLA and related regulations
require off-site remedial actions to
obtain Federal, State and local permits.
Since this includes NSR and PSD, the
direct emissions from off-site remedial
actions would also not violate the
NAAQS as described above. Therefore,
these actions are exempt.

Direct emissions from removal actions
are exempted from other environmental
requirements by section 121(d)}(2) of

CERCLA, and therefore we are
exempti.r[\'g them from conformity
review. The EPA's long-standing
interpretation of the Superfund statute
has been that actions not specifically
listed in section 121(d)(2) of CERCLA do
not have to comply with any other
Federal environmental laws. Removal
actions are exempt generally, although
by regulation EPA has required them to
comply with the substantive
requirements of such laws to the extent
practicable. CERCLA allows EPA to
make the judgment that implementing a
CERCLA response may outweigh the
need to comply strictly with other
environmental requirements. To be

.consistent with this interpretation, EPA

is exemnpting such CERCLA removal

actions from the conformity

requirements in those situations where
EPA determines that compliance is not
chticable based on the urgency or
imited scope of the removal.

. Federal land transfers. (1) Proposal.
The proposal stated that the sale oF land
from a Federal agency was presumed to
conform, § 51.853(d)(4). The EPA argued
that land sales do not "support’” .
subsequent emissions activity sincq they
do not :E:ciﬁcally approve, authdrize or
permit that activity. Furthermors, it was
{Jointed out that imposing conditions on
and sales could restrict the ability of
State and local agencies to determine
the land use for future activities which
may follow in subsequent years.

(2) Comments. Many commenters
objected to the lgresum tion of
conformity for Federal land transfers.
Several groups indicated that Federal
agencies must consider reasonably
foreseeable use on the property to be
transferred to ensure that known
emissions will not endanger air quality.
It was pointed out that most Federal
agency land sales are accompanied by
NEPA review and it is, therefore,
appropriate to require conformity
review for these actions. Specifically, it
was said that EPA cannot argue that
land sales do not cause subsequent
emissions activities as a general matter,
since it has already been illustrated by
the proposed sale of Pease Air Force
Base for commercial airport and
development use that specific reuse
activities can be identified and
facilitated by a Federal land transfer.

On the other hand, support for the

resumption of conformity for Federal
Fand transfers was provided by several
commenters. The main arguments were

ut forth by the Department of Defense
DOD), specifically as it related to
military g:(:e closures and long-term
leases. It was indicated that military
departments do not “approve” reuse of
the property. The sale of property
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removes the action from the province of
“Faderal action” and the Federal agency
has no continuing authority to control
the private entities’ future activities.
The DOD stated that, “Although {they]
will analyze the impacts from
reasonably foreseeagle reuse proposals,
the zoning of the property that allows .
the specific proposed reuse is
determined gy &e local zoning
authority.” Furthermore, they said:

The purpose of ths conformity requirement
is to assure Federal agencies consult with
state and local air quality districts to assure
these r:nlutory authortties know about the
e {mpacts of Federal decisionmaking
and can include expected emissions in their
SIP emission budget. In a closure and reuse
scenario, the future development plans of the

p are known,
approved, and by the local air
regulators, subject of eour;lt: the r;:o
group meeting local air regulations
permits, mitigation, and so forth. When e
community, working with local air
regulators, has dect it desires to
implemeat sz economic roeom plan with
associated air emissions and sdjust its -
. emission budget to allow for such a plan, the

rationale for locking DoD iato confarmity
limitations is absent. Reuse is most

appropriataly a local decision, rather than a
Federal decision, with local authorities
evaluating the type of growth they want oc
need and their SIP allocations for
new growt':mhgly.

(3) Response. Under the exclusive
definition of indirect emissions, Federal
land transfers are unlikely to be covered
since the Federal will not
maintain authority over reuse activities
on that land. Consequently, Federal
land transfers are included in the
regulatory list of actions that will not
exceed the de minimis levels and thus
ar: exempt from the final conformity
rules.

[ Emergencies and transportation
actions. (1) Section 51.853,
paragraph (d), proposed typee of actions
that would be ed to conform
(unless the Federal agency determines
otherwise based on its own information
or after reviewing any information
presented to the Federal agency).
Section 51.853, paragraph (d)(1), listed
‘“temporary Federal actions in response
to national emergencies.” The
noted that this provision would cover
Federal activities which
extremely quick action on the part of the
Federal agencies involved. Where the
timing of such Federal activities makes
it impossible to-meet the ents
g: prrc‘:np:'igA lnmdimbd conft!:trmi

ap to L] .
Sevvra‘l)lmm les are hlb(d in Ft!l!u g4 .
preamble to roposal (38 FR 13843

(2) Comment. %no commenter stated

that transportation projects should be -

exempt. Other commenters
recommended that a broader set of
emergencies should be covered and that
an exemption is appropriate for such
actions, including responses to natural
disasters such as hurricanes and
earthquakes.

(3) Response. As proposed, certain
transportation projects are exempt from
this rule as specified in § 51.853(a).
Those actions are subject to the
transportation conformity rule.

The EPA agrees that immediate
responses to natural disasters such as
hurricanes, earthquakes and similar
events such as responses to terrorist-
ects, civil unrest, or military
mobilizations should be exempt. The
exemption is needed where a Federal
agency cannot Ymticably complete &
cggformilnty analysis prior to taking
actions in response to an emergency.
Accordingly, a definition of
‘“emergency’ is contained in the final
rule and the exemsidon is contained in
§ 51.853(d)2). Additional examples of
emergencies that are exempt from this
rule are: emergencies under CERCLA,
immediate onses to the release or
discharge of oll or hazardous material in
accordance with approved Spill
Prevention and Response Plans or Spili
Contingency Plans which are consisteat
with the requirements of the National
Cogungcncy Plan, and response to life-
and property-threatenin, umamdu.

Thl: rule is clarified (o'otatn this
provision includes continuing actions
which are, in effect, commenced
immediately after the emergency is
determined and are not limited to
“national” em This does nat,
however, include long-term Federal
actions taken in to such events
unless, as required in § 51.853(e), the
Federal agency makes a periodic
determination that the eme:
conditions still exist. In cases it
would be pr {:r (;h]; F::ll.nlthn
eme actions to elayed so that
a cm determination could be
made. For purposes of this rule,
immediate responses are actions
commenced on the order of hours or
days after the emergency is determined
and lonftarm responses occur on the
order of months or years thereafter,

Tho preembls m‘thmmm rulss
to the pro os
discussed the need for emissions
assoclated with the Fedaral action to be
“reasonably foreseeable” at the time the
conformity determination is required
gsmmLmd‘;md.thmncy
not to te or guess at
indirect emissions which are
concelvable but not actually
identifiable. The preamble also
indicated (38 FR 13840) that where it is

- the snnu

impossible to accurately locate and
quantify emissions and therefore
impossible to accurately complete the
air quality analysis, such emissions
should not be considared “'reasonably
foreseeable.” Further, the preamble
stated that on-going programs or
operations, such as certain permit
renewal actions, that do not increase
emissions over previous levels fall
below the de minimis levels in the rule
(58 FR 13842); that is, only emissions
increases are counted toward the de
minimis levels.

(2) Comment. Several commenters
recommended that procurement actions
by a Federal sgency should not be
covered 13 the conformity rules and that

cost of conformity analyses
for the total of all such actions could be
greater than $100 million. The
commenters argued that most
procurement actions should be viewed
as a separate category of Federal activity

for rurpoaot of an environmental
analysis. Procurement actions would

merely implement the decision to
conduct or carryout 'I“h policy, plan, l
P or project. The envirgnmental
Im mmus the conformity -
determination would bé made on the*
decision to go forward with the program
or project, not on the follow-on
procurement action.

(3) Response. The March 15, 1993
proposal was silent on the application
of conformity requirements to
procurement actions. Many comments
were received on procurements and
generally indicated that ements
should be exempt from the final
conformity rule. However, the EPA
be.:eves certain procurement
actions may constitute Federal actions
under the general conformity
provisions. It is impossible at this time
to resolve competing concerns regarding
which procurement actions shouid be
cov and which should be exempt
since the existing record is inadequate.
Therefore, the EPA will propose to
cover certain procurements in a future

As noted, EPA intends to issue an
NPR regarding attainment areas. The
EPA intends to include in this proposal
request for comment on exemptions for
certain procurement actions which it
believes would fit the de minimis
criteria or result in emissions which are
not reasonably fareseeable. The EPA
belisves the vast majority of
procurement actions would be de
minimis or not reasonably foreseeable.
Given the complexity of Federal

rocuremsent and the government's
esire to streamline procurement
activities as discussed in the National
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Performance Review 7, the EPA will sgek
comment on exemptions and the
process for applying conformity to
procurement activities.

h. Fugitive emissions. (1) Proposal.
The total of direct and indirect
emissions must be included in th
conformity analyses.  *°

(2] Comment. Some commenters
alleged that fugitive emissions can
neither be reasonably quantified nor
efficiently controlled, and therefore
believed that projects that generate
fugitive emissions should be exempt.
They noted that fugitive emissions
generally are not considered under the
Act under the NSR program.

(3) Response. Since fugitive emissions
can cause violations of the NAAQS and
since there are many techniques
available to control such emissions,
fugitive emissions are not exempt from
the general conformity rules. The
conformity rules consider the “total"”
emissions from a Federal action. Total
consistency with the NSR program is
not possible, in any event, since that
program also excludes mobile source
emissions from considération, whereas
the general conformity rule requires that
they be considered.

i. Modeling. (1) Proposal. The rule
proposed to exempt actions covered by
new source review (paragraph (c)(1) of
§51.853).

(2) Comment. A commenter
recommended that the rule exempt
actions where the Federal agency
performs an air quality analysis, for
example, under State snvironmental
statutory provisions.

(3) Response. The NSR exemption is
based on an air quality analysis and the
prohibition of emissions or actions that
would cause or contribute to a NAAQS
violation. An air quality analysis is not
adequate by itself to justify an
exemption from the copformity rules
since it does not ensure that actions
would be prohibited, as necessary to
prevent a NAAQS violation.

Jj. Miscellaneous. (1) Proposal. The
proposal specificelly identifies very few
activities that are presumed to conform,
but establishes de minimis levels in
§ 51.853(b)(1). Federal agencies are also
allowed to establish by rulomuklncg
specific categories of actions whi
would be presumed to conform.

(2) C:lmnggﬁ. Vaﬂomedcommonddmsu were
received w suggested a
exemptions ta the rule, including:

(1) Non-hub or general aviation
airports.

{2) Emergency generators.

1"Croating & government that works better and
costs less,” National Performance Review, 1993,

(3) Prescribed burns that follow a
State-approved smoke management

(4) Actions consistent with an
agency'’s pollution prevention plan.

(5) All Federal actions for which
agencies have established categorical
exclusions under NEPA.

(6) Projects that request section 7
consultation for threatened and
endangered species from the U.S. Fish

- and Wildlife Service.

(7} Act Title V permits.

(8) Federal actions where the agency
does not make a determination within a
30-day time periodr~

(3) Response. The EPA agrees with the
intent of the commaenters to avoid .
unnecessary conformity analyses,
especially where the air quality impact
is likely to be very small. The final rule
lists several examples of de minimis
actions. However, rather than
attempting to list individuaily all of the
potential de minimis actions, EPA has
established the tons/year de minimis

In addition, the final rule allows
Federal agencies to establish their own
presumptions of conformity through
separate rulemaking actions, as
proposed in § 51.853. This separate
procedure is necessary since
exemptions under NEPA or other
statutes may not be appropriate as
exemptions from the Act. That is,
section 176(c) does not
exempt any activities and, thus, a
separate analysis is needed to show that
any activity to be presumed to conform
has no air quality impacts. The final
rule includes a provision in § 51.853,
paragraph (g)(2), which allows a Federal
agency to document that certain types of
future actions would be de minimis;
where similar actions have occurred in
recent years, that experience should be
the basis for the needed documentation.

A 30-day timeframe is unlikely to be
adequate to complete a conformity
analysis in many cases. The EPA
expects the conformity analysis to be
coupled with the NEPA
thus, not result in undue delays.
Therefore, EPA is not providing any
exemption for actions not completed
within 30 days.

k. Case-by-case reevaluation. (1)
Proposal. Federal agencies are allowed
to establish by rulem
categories of actions whi
presumed to conform. However, on a.
case-by-case basis, an action that is
presumed to conform would be subject
to a conformity ddtermination where it
is shown to the Federal agency that the
particuler action did not, in fact, -
conform (§ 51.853(h)).

(2) Comment. One commenter
suggested that the rule should provide
a mechanism for addressing cases where
data generated from other sources, such
as NEPA, indicates that thé proposed
Federal activity could result in a
violation of the NAAQS; in such cases
conformity cannot be presumed and
further analysis should be required.

(3) Response. The EPA agrees that a
category of Federal activity may be
properly presumed to conform, but
exceptions might be discovered where
individual projects within the category
should be subject to a conformity
analysis, Section 51.853, paragraph (j),
in the final rule, therefore, allows the

. presumption to be rebutted.

e. Research activities. (1) Proposal.
The proposal identified research
activities, where no environmental
detriment is incurred, as actions that
would be presumed to conform
(§51.853(d)(2)].

(2) Comment. One commenter
indicated that an environmental agency
would be best suited to determine
where an action would have no
environmental detriment. =

(3) Response. The EPA agreeg and has
revised tlfeo rovision so that the final
rule leaves the determination of
environmental detriment to the State
agency primerily responsible for the
applicable SIP. The EPA also believes
that this change provides adequats
assurance that there will be no adverse
air quality impact and, thus, the

rovision is an exemption under the
al rule;

K. Applicability~—Calculation
1. Proposal

In some cases, a Federal action may
include several direct and indirect
pmission sources, only some of which
are covered under § 31.853, paragraph
(c). ‘I’heogreamble to the proposal
indicated that the applicability
calculation should include emissions
that are presumed to conform (58 FR
13843}, although the determination
analysis should not.

2. Comment

A commenter objected to the
preamble language, indicating that any
emissions that ars presumed to conform
sheuld not be part of the applicability
calculation.

3. Response

The EPA agrees that the approach
suggested by the commenter is the more
logical epproach. It is inappropriate to
include for applicability purposes
emissions as to which no conformity
determination is required. Therefors,
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the final rule provides that emissions
that are exempt or presumed to conform
are not part of the definition of “total of
direct and indirect emissions’* and, thus
are not required to be part of the
applicability or determination analyses.
The final rule requires the inclusion
of the total direct and indirect emissions
in the applicability (§ 51.853) and
conformity {§ 51.858) determinations,
except the portion of emissions which
are exempt or presumed to conform
under § 51.853. For example, assume
that a Federal action includes
construction of a new industrial boiler
(whose emissions are subject to
preconstruction review and, thus,
exempt) and a separate office building,
and assume further that direct emissions
from the boiler exceed the de minimis
levels in § 51.853, but the direct and
indirect emissions from the office
building alone are less than the de
minimis levels. In that case, the action,
as a whole, would not exceed the de
minimis levels and, therefore, would
not need a conformity determination.

L. Reporting Requirements
1. Proposal

The proposed rule contains
requirements for a Federal agency to
notify EPA and the State and local air
quality agencies of draft and final
conformity determinations.

2. Comment

The EPA received comments
suggesting that additional, early
notification should be required,
including notification of the
Metropolitan Planning Organization
{MPO) and affected Federal Land
Manager (FLM).

3. Response

The proposal required notification of
the State and local air agencies since
«heir expertise should be sought when
interpretation of the SIP is needed. The
final rule also requires notification of
the MPO and affected FLM's. The MPO
needs to be involved and consulted
where planning assumptions are at
issue. Although the conformity
determination is a Federal
responsibility, the State and local
agencies must, in some cases, provide
important information. For example, the
Federal agency would need to consult
. with the State and/or local agency to
determine the status of an area's
emissions budget or population
projections. Therefors, the final rule
includes these requirements.

In addition, Class I areas can be
seriously affected by air emissions. It is
therefore important that FLM's be able

to be part of the decision-making
process for Federal actions that have the
potential to impact land under their
jurisdiction. Consequently, § 51.855 was
amended 'o require a Federal agency
taking a Federal action that requires a
conformity determination and that is
within 100 km of a Class I area to
consult with the affected FLM when the
Federal action is proposed and to notify
the FLM within 30 days of the draft
conformity determination and again
within 30 days of the final conformity
determination. This 30-day timeframe is
also consistent with the timeframe in
the public participation requirements of
the rule, as described in the following
discussion.

M. Public Participation
1. Proposal

Under the proposed rule, Federal
agencies making conformity
determinations would be required to
provide 45 days for written public
comment prior to taking any formal
action on a draft determination
(§51.856). This period may be
concurrent with any other public
involvement, such as occurs in the
NEPA process or as otherwise required
by the Administrative Procedure Act
(APA), where applicable.

In procedures that might extend
beyond the usual NEPA process,
conformity to a SIP must specifically
involve the appropriate EPA Regional
Office(s), State and local air quality
agencies. The Federal agency must make
available for review to all interested
parties the draft determination and
supporting materials which describe the
analytical methods and conclusions
relied upon in making the
determination. The agency should
provide, upon request, a description of
significant assumptions, the source of
data and assumptions not generated by
the sponsoring agency, and a
reconciliation of the estimates of
population, employment, travel, and
congestion with those currently in use
in the air quality planning process.

2. Comment

The EPA received a wide range of
comments on public participation.
Many supported the EPA proposal.
Some commenters thought that general
conformity determinations sh?iuld
require rulemaking actions an
notification in the Federal Register.
Others felt that no public participation
is necessary. It was also suggested that
each Federal agency should define its
own public participation requirements.
One commenter wanted the general
conformity rule to follow the public

participation requirements outlined in
the new transportation statute. Some
commenters wanted to expand the-
requirements for public announcement
of Federal agency determinations and a
longer public comment period, while
others wanted these requirements
further restricted. It was pointed out
that the 45-day comment period was
inconsistent with the statutory
requirements for shorter public
comment periods of a number of Federal
agencies.

Certain commenters asked EPA to
clarify where the prominent
advertisement is to be made. Another
comment suggested that the

- advertisement should be in a “'daily

newspaper of general circulation.”

Comments were also received
suggesting that the State and local air
agencies should have a concurrence rcle
in the conformity analysis.

Several comments recommended that
the NEPA requirements for public
participation should be met at the same
time as the conformity requirements in
order to streamline the process and __
reduce any time and resource bu:dens;. )

3. Response

The final rule is revised somewhat to
clarify the requirements of § 51.856 and
to adjust the public comment period. A
Federal agency is not required to
maintain mailing lists and make
information automatically available to
those requesting to be on the list. Such
a requirement could be unduly
b\ﬁenwme and unnecessary since
those on ths list would not necessarily
review all the material automatically
supplied. Thus, the rule requires only
that the Federal agency respond to an
information request which is related to
a specific action. If information is
requested of the Federal agency, it
should be provided in a timely manner.
The rule does not prohibit a Federal
agency from voluntarily maintaining
and responding to a mailing list.

In addition, the final rule is changed
from the proposal to specify that
information must be made available
only in the case of a conformity
determination under § 51.858. As
described in the discussion on de
minimis levels elsewhere in this

reamble, no documentation is required
Ey this rule for de minimis
determinations under § 51.853 in order
to avoid unreasonable administrative
burdens on the Federal agencies. This
approach is also consistent with the
requirements in § 51.855 in the
proposed and final rules which apply
the reporting requirements only to
conformity determinations under
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§51.858, not to applicability analyses ~
under § 51.853.

The procedures in the final rule
provide 30-day opportunities for public
participation at two points in the
decision-making process: Where a draft
conformity determination is being made
and where a final conformity
determination was made. These
procedures allow the public the
opportunity to examine information
used in the applicability calculations
and draft conformity determination, to
question the draft determination, to
review others’ comments, and, after the
final determination, to use legal means,
if necessary, to influence the project.
The change in the comment period from
45 to 30 days was made to comply with
other specific statutory requirements for
public comment that other Federal
agencies must comply with. This change
is consistent with the comment period
provided for by NEPA (40 CFR
1507.3(d)).

The EPA believes this approach

rovides the most effective balance

tween the Act’s (section 127) and

APA'’s requirements for public
notification and participation and the
need to avoid procedures that are
unnecessarily costly, time-consuming
and burdensome to the Federal agencies
affected. The EPA is authorized to
establish public participation
requirements under sections
176(c)(4)(B) and 301(a)(1) of the Act,
and 30 days notice is a reasonable
requirement. Since the Act does not
require conformity determinations to be
formal rulemaking actions, formal
rulemaking is not required by this rule
unless separately required under the
APA.

The EPA does not agree that the State
and local air agencies should have &
concurrence role in the conformity
analysis. Section 176(c) of the Act does
not give EPA the authority to require
such concurrence.

The EPA agrees that Federal agencies
should consider meeting the conformity
public participation requirements at the
same time as the NEPA requirements.
The final rule allows the concurrent
process. However, in some cases, a
Federal agency may have valid reasons
to use different procedures; thus, the
rule does not require a concurrent
process. Further, in many cases, a NEPA
analys:s may not include a public
particiration rocess; therefore, the
flexdhility is clearly needed. )

The EPA agrees that the prominent
advertisement should be made in a local
daily newspaper of general circulation.
The rule includes this clarification
(§51.856).

N. Emissions Budget

1. Proposal

Paragraph (a)(5)(i) provides that a
Federal action conforms with the air
quality criteria where emissions from
the action, together with all other
emissions in the attainment or
nonattainment area, would not exceed
the emissions budget contained in the

_applicable SIP. The SIP’s are intended

to accommodate growth, and where &
project is demonstrated to conform to
the approved air plan, the associated
growth in emissions is appropriate. In
order to determine the status of the
emissions budget at any time, an
accounting system is needed to track the -
many factors included in the total
emissions over an area or subarea. The
tracking needs to be consistent with the
State's reasonable further progress (RFP)
tracking and needs to account for source
compliance with SIP limits, changes in
emissions dus to growth and other
operational changes from minor and
major new stationary sources, and
emissions due to other economic
growth. Paragraph (a){5)(i) of § 51.858
allows a Fedanl agency torelyona
certification that the Federal action is
consistent with the emissions budget.
The certification may only be made by
the State egency primarily responsible
for developing and implementing the
applicable SIP. That State sgency could
determine that emissions from a Federal
action would not exceed the emissions
budget specified in the applicable SIP.

2. Comment

A commenter suggested that EPA
clarify which State agency is
responsible for the applicable SIP and
determines consistency with the SIP
emission budget. One comment
suggested that the Federal agency
request a determination from the MPO
and local air agency regarding the effect
on the emission budget. Another
commenter stated that under § 51.858,
the State agency responsible for the
applicable SIP must determine, in each
case, whether emissions associated with
the Federal action are within the
emissions budget specified in the air
plan. Thb commenter was concerned
that this creates an unmanageable
system wherebY State agencies not
otherwise involved with the project or
the conformity assessment itself will be
required to become familiar with the
action at a late stage in the process,
causing delays and confusion. One
commenter suggested that EPA should
assist States in making this
determination. :

3. Response

For the purpose of this rule, the State,
regional or local agency, or combination
of agencies, that is responsible for
developing the attainment
demonstration and tracking RFP is the
entity that can certify consistency of
Federal actions with the SIP emissions
budget, unless some other agency/
agencies is/are designated by the
Governor of the State. Other agencies,
including EPA, may not have sufficient
information to make this determination.
In addition, to assure that the State
determination is well founded and that
the public has an opportunity to review
that determination, § 51.858(a){5)(i)(A)
requires the State to document its
determination.

The conformity rules do not require
the State to determine in each case
whether emissions associated with a
Pederal action are within the emissions
budget. This is an option that may be
used by the Federal and the State
agencies. The State agency is, however,
required to be notified of any
conformity determinations and, thus,
could be expected to be familiarwith
the action. =

The EPA also clarified the definition
of emission budgets in the final rule.
The EPA will issue further guidance
regarding emission budgets in the near
future. An emissions budget does not
exist in all nonattainment areas. In
many cases, however, the SIP
attainment and maintenance
demonstrations and/or RFP plans will
be revised or established in the near
future, consistent with the amended Act
requirements. In these SIP provisions,
emissions budgets will be established
and may be used to determine
conformity, as provided in the final
rule.

O. Mitigation Measures
1. Proposal

If an action does not initially conform
with the applicable SIP, then a plan for
mitigation or for finding emissions
offsets could be pursued. Emissions
offsets are appropriate where an action
(with or without mitigation measures)
still results in emissions that do not
otherwise conform to an applicable SIP.
Mitigation measures, in contrast, reduce
the potential impact of an action so that
the action would result in fewer
emissions. Assuming implementation of
the mitigation measures, the conformity
analysis (i.e., consistency with the
emissions budget, air quality modeling,
emission milestones, etc.) would
consider a smaller amount of emissions
associated with the action.
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Any measures that are assumed to
mitigate air quality impacts must be
identified and the process for
implementation and enforcement of
such measures must be described.
Under the proposal, it was indicated
that if the Federal agency, other, .
governmental agency, or private sponsor
of the project failed to implement the
mitigation measures committed to and
found necessary in the conformity
determination, then the conformity
determination automatically became
invalid and resulted in the revocation of
all permits, approvals, and licenses
originally supported by that conformity
determination. This revocation would
result in the need for a nev. -onformity
determination.

Mitigation measures sh  .d generally
be included by the Federa: agency in
enforceable documents such as permit
conditions. Mitigation measures may
need to be revised due to unforeseen
circumstances that may arise as the
action and/or related activity is
completed. Where the revised .
mitigation measures are subject to
public review and it is demonstrated
that the revised measures continue to
support the conformity determination,
such revision would be acceptable.

The proposal indicated that States
may choose to make mitigation
measures committed to by a project
sponsor as part of 8 conformity
determination automatically enforceable
through the SIP. One possible
mechanism for incorporating mitigation
measures into the SIP is for States to
include a generic provision in their
conformity SIP's adopting in advance
and incorporating by reference the
mitigation measures identified as
necessary for making a conformity
determination.

2. Comments

One commenter stated that the
automatic revocation of the conformity
determination is not an enforceable
mechart;nii:m and i&jecu tr?il much
unce! into the ove: rogram.

Anothe?commenter rocqul:mended
that minor changes in mitigation
measures which do not increase
emissions should not need public
comment.

Several comments suggested that
SIP’s should be req to include a
gem:;ic enforcement provision, similar
too erpermnpnﬂ:ms. Sucha
provision could make enforceable any
conditions made pursuant to the SIP
conformity rule and needed to show an
action conforms.

A comment raised the concern that
direct enforcement against non-Federal
parties could violate the prohibition

against indirect source review programs
in section 110(a)(5).

One commenter stated that local air
agencies could provide the Federal
agency with suggested mitigation
measures to offset the project related
emissions.

Another commenter suggested that a
community, working with local air
agencies, could decide to adjust its
emission budget to allow for a specific
Federal action.

3. Response

The EPA agrees that automatic
revocation is not an appropriate or
enforceable mechanism. Therefors, the
proposed § 51.860(c) does not appear in
the final rule. Second, EPA agrees that
a generic enforcement provision in the
SIP is needed for mitigation agreements.
Therefore, the final rule includes the

uirements in § 51.860 (b)~{f) which
indicate that States must adopt a generic
enforcement provision which will make
any agreements, including mitigation
measures, necessary for a conformity
determination both State and federally
enforceable. Section 51.860(e) is also
revised to indicate that a funding
commitment is not needed in all cases.

The final rule includes the provision
in § 51.860(b) of the proposal which
requires any licenses, permits or
approvals of the action to be
conditioned on the governmental or
private entity meeting the mitigation
measures necessary for the conformity
determination. This provision is
renumbered in the final rule as
§ 51.880(d).

In addition to requiring in § 51.880(b)
and (d) that written commitments and -
conditions to mitigation measures be

sponsors prior to
making a positive conformity
determination, § 51.860(c) and (f) of the
final rule require that project sponsors
comply with such commitments and
conditions once made. Consistent with
these provisions, § 51.858(d) provides
that the analysis, which results in a
conformity determination or identifies
mitigation necessary for a conformity
determination, must be completed
before the conformity determination is
made, Pursuant to these final rules
issued under Title I of the Act, EPA can
enforce mitigation commitments and
conditions y project
sponsors under section 113 of the Act,
which authorizes EPA to enforce the
provisions of rules promulgated under
the Act.

As provided in § 51.860(g). once a
State revises its SIP to adopt the Federal
general conformity rule and EPA
approves that revision, then any
agreements or commitments, including

mitigation measures, necess... . for a
conformity determination wiil be both
State and federally enforceable. In -
addition, after EPA approves that SIP
revision, citizens can enforce against
responsible parties for violations of SIP
requirements under section 304 of the
Act.s

The concern was raised to EPA that
direct enforcement against non-Federal
parties could violate the prohibition
against indirect source review programs
in section 110(a)(5). However, EPA
concludes that this prohibition is not
relevant to the requirement that project
sponsors comply with mitigation
commitments. The EPA is not

- promulgating a generally applicable

requirement for review of all indirect
sources. Rather, EPA is enabling Federal
agencies to make positive conformity
determinations under section 176(c)
based on voluntary commitments by
project sponsors to complete mitigation
measures. Project sponsors are not
obligated to make such commitments.
Where they volunteertodosoto  ~

facilitate Federal conformity .
determinations, EPA is requiring therh
to live up to such commitments. =~

Without such a requirement, EPA could
not allow positive conformity
determinations based on mitigation
measures prior to actual construction of
mitigation measures.

The EPA does not agree certain

s in mitigation measures should
avoid the public participation
requirements. "e determination that a
changeisa “r .or" change or the
calculation t  there is no emissions
increase may .. subject to considerable
judgment. As such there is a need for
public participation. Section 51.860(e)
reflects this provision.

As mentioned previously and as
provided in § 51.858(a)(5)(i) of the final
rule, EPA agrees that the State and local
air agencies can play an important role
in the conformity process. These
agencies can provide the Federal agency
with suggested mitigation measures to
offset the project related emissions. The
Federal agencies can take such a list and
work with the local planning and
regulatory agencies to effect necessary
emissions reductions.

sCurrently. the sponsors of any projects which
are subject to Federal prognm identified in the
SIP, o.g.. NSR permits and PSD requirements, are
subject to State and Pederal enforcement actions if
applicable procedures and permit conditions are
not followed. Project sponsors of Federal actions
requiring a conformity determination will be
subject to similar enforcement actions if they fail to
implement mitigation measures prescribed by the
approved SIP revision. Enforceability through the

. SIP will apply to all parties who agree to mitigats

direct and indirect emissions associated with a
Federal action for a conformity determination.
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In addition, EPA agrees that a Federal
action should proceed where the State
and/or local air agencies decide to
revise the SIP to accommodate the
action. As provided in § 51.858(a)(5)(i)
of the final rule, EPA agrees that a
mechanism is needed to.allow the
action to proceed under certain
circumstances. This approach is
consistent with the congressional desire
to assure that State plans are not
undermined by Federal actions; thus,
where the State voluntarily commits to
revise its SIP so that a Federal action -
conforms, that action would not
undermine the State’s decision-making
ability and should be allowed to
conform. The State may make a
commitment to regulate or mitigate
emissions from sources not under the
Federal agency’s control (i.e., commit to
revise its SIP) to allow a Federal action
to proceed that otherwise would not
conform. The commitment must be
made by the Governar or Governor’s
designee for submitting SIP revisions
and must provide for revision of the SIP
so that emissions from the Federal
action would conform to the SIP
emission budget in a time period
consistent with the time that emissions
from a Federal action would occur.

This provision could apply, where the
total of direct and indirect emissions
from the action are determined by the
State agency responsible for the
applicable SIP to result in a level of
emissions which, together with all other
emissions in the nonattainment {or
maintenance) area, would exceed an
emissions budget specified in the
applicable SIP. In such cases, the State
Governor or the Governor’s designee for
submitting SIP actions would make a
written commitment to EPA which
would have to include the

(1) A specific schedule for adoption
and submittal of a revision to the SIP
which would achieve the needed
emissions reductions prior to the time
emissions from the Federal action
would occur;

(2) Identification of :E::mc measures
for incorporation intd the SIP which
would result in a level of emissions
which, together with all other emissions
in the nonattainment or maintenance
area, would not exceed any emissions
budget specified in the applicable SIP;

{3) A demonstration that all existing
applicable SIP ts are
implemented in the ares and for the

pollutants affected by the Federal
action, and that | authority to
implement additional requirements has
been fully pursued;

(4) Assurances that the responsible
Federal agencies have required all

reasonable mitigation measures
associated with their action; and

(5) Written documentation including
all air quality analyses supporting the
conformity determination.

In order to assure that the
commitment to revise the SIP is
enforceable, the final rule also provides
that where a Federel agency made a

 conformity determination based on a

State commitment under paragraph
(a)(5)(i)(B) of § 51.858, such a State
commitment is automatically deemed a
call for a SIP revision by EPA under
section 110(k)(5) of the Act based on the
inadequacy of the applicable SIP in light
of the positive conformity finding.- -
Should EPA find that the State failed to
satisfy the commitment, sanctions under
section 179 of the Act would apply for
failure to respond to the SIP mglp The
EPA here determines that where the
State commitment is automatically
deemed a SIP call, the State must
respond to that SIP call within 18
months from the time the State
commitment is made, or by such earlier
time, if any, that the State commits to
revise the SIP.

P. EPA and State Review Role
1. Proposal

The proposal indicated that the
Federal agency must give EPA, State
and local air agencies, and relevant
Federal agencies a 45-day notice about
the proposed Federal action and draft
congmnity determinstion, and notify
thege same agencies within 45 days of
ihegml conformity determination
{§51.855). The State agency is

sible for determining if the total
direct and indirect emissions from the
action are within the emissions budget
specified in the epplicable SIP
(§51.858).

2. Comments

The EPA received several different
comments on the ive roles and
r:?on.lihi.l.lﬁec for local, State, and
Federal air agencies. Some commenters
felt that EPA ;lilould be mp.oﬁnible for
approving or disapproving
conformity determinations. Others felt
this authority should rest with the State,
while some wanted the MPO to bave a
veto on conformity determinations. A
number of commenters wanted th: ludtlm
agency designated (similar to that in
the contormaity decision-makiag proce
the ity on:
or have authority to make a confnrmipme:y”
determination in cases where multiple
Federal agencies were involved in a
Federal action.

3. Response

The consultation procedures outlined
in the proposal requiring consultation
with EPA, State and local air agencies,
and relevant Federal agencies are
contained in the final rule (§51.855 and
§51.858). The 45-day notification
period was changed to 30 days to be
consistent with the public participation
requirements. Section 176(c) states that
each Federal agency is responsible for
making its own conformity
determination. The EPA cannot remove
that authority from the Federal agency
and assign it elsewhere, as suggested by
some commenters.

The State air agency does have an
active role in the conformity
determination, however, since the State
indicates whether the action falls within
the SIP emissions budget. Furthermare,
if the emissions from the Federal
activity exceed the emissions budget
and cannot be offset by other activities
under the Federal agency’s control, then
the State agencies have the option of
mitigating emissions from souftes not
under Federal control, In this ense,
without the State agencies’ agreement to
revise the SIP to include such mitigation
measures, the project would not
conform. Consequently, EPA believes
the consuitation procedures described
in the conformity rule will ensure
accountability of the Federal action to
the State and EPA, while giving the
ultimate authority and responsibility to
the Federal Agency as intended by
section 176(c).

IV. Discussion of Other Issues and
Response to Comments

A. 40 CFR Part 93
1. Proposal

The mga provisians apply as soon
as the rule becomes effective. The
part 51 provisions direct States to revise
their SIPs to incorporate the conformity

ts within 12 months after
promulgation of this rule (§ 51.851(a)).

2. Comment

One commenter recommended that
the rule provide specific guidance
concerning conformity determinations
in the absencs of an approved SIP.

3. Response

As described {n the proposal, the part
93 provisions apply until EPA approves
the conformity SIP revision submitted
by the State (§ 51.851(b)). An applicable
SIP is currently in place for all areas and
should be used for conformity purposes.
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B. SIP Revision—Deadline

1. Proposal

Although the statute specifies that
EPA should require States to submit
their conformity SIP revisions by
November 15, 1992, the congressional
intent was also that EPA would have"
promulgated final conformity rules b
November 15, 1991. In light of the delay
in EPA promulgation of these rules, it is
now clearly impossible for States to
submit conformity SIP's by November
15, 1992. Therefore, EPA requires States
to revise their S[P's within 1 year after
the date of publication of the conformity
rule. This approach is consistent with
the congressional intent to provide
States with a 1-year timeframe to
complete their rulemaking once EPA
had established the Federal criteria and
procedures for conformity
determinations.

2. Comment

Several commenters supported the 1-
year timeframe as being consistent with
congressional intent. One comimenter
suggested 18 months. Another-
commenter recommended that the SIP
revision be required as soon as possible
and that those revisions should be due
not later than March 15, 1994. The EPA
also received comments requesting
clarification as to which agency is to
submit the SIP revision.

3. Response

The final rule incorporates a 1-year
timeframe since that represents an
expeditious schedule for the State
agencies and since this timeframe is
consistent with congressional intent,
considering the actual date of final
Federal rulemaking. The SIP revision
must be submitted by the Governor or
Governor’s designee responsible for
submitting SIP revisions. Responsibility
for implementing the conformity rule
itself should fall to the primary agency
responsible for implementing the SIP,
usually the State air quality agency.

If a State does not revise its SIP
within the 12 months following Federal
Register publication of the final general
conformity rule, then EPA will make a
finding of failure to submit the revision,
which would start the sanctions clock.
Since, in this case, the State would not
have a revised SIP and also would not
have adopted the general conformity
regulation, any conformity
determinations made prior to State
adoption and EPA approval of the SIP
ravision would be subject to the Federal
rule and Federal enforceability
procedures.

In addition, the rule is clarified with
respect to application in areas newly

designated as nonattainment. In such
cases, the requirement for the State SIP
revision by 12 months after publication
of the genera! conformity rule could be
unreasonable. Therefore, the rule
provides that a State must revise its SIP
to include the general conformity
provisions within 12 months of an
area’s redesignation to nonattainment.
The EPA general conformity rule would
apply in any interim period.

C. SIP Revision—General Conformity
1. Proposal

As described in the proposal, EPA
believes that section 176(c}(4)(A) and
(C) of the Act clearly require EPA to
promulgate criteria and procedures for
determining conformity for both general
and transportation activities (58 FR
13838) and to require States to submit
SIP revisions including conformity
criteria and procedures for both types of
activities.

2. Comment

Certain commenters disagreed with
EPA's interpretation of section 176(c)(4)
of the Act, arguing that SIP revisions
should be required only for
transportation activities. However, no
new information was provided by the
commenters.

3. Response

For the reasons described in full in
the proposal, EPA continues to believe
that a SIP revision is required for

neral conformity by section
176(c)(4)(C) of the Act.

D. Federal Actions—Miscellaneous
1. Proposal

The description of a ““Federal action”
is set out in the preamble (58 FR 13838)
and in the regulatory portion
(definitions) of the proposal notice.

2. Comment

One commenter requested EPA to
clarify that a renewal of an existing
permit or approval does not give rise to
a new conformity requirement,
assuming the renewal does not
materially alter the type or amount of
emissions associated with the originally
permitted activity.

Some commenters requested that the
NPDES actions should all be required to
undergo a conformity analysis and
others supported the proposal which
calls for a conformity analysis where it
is an EPA-issued NPDES permit, but not
where it is a State-issued permit under
a delegated NPDES program. :

One commenter stated that Federal
actions should include certain actions

taken by State or regional non-Fede:.:!
agencies.

3. Response

As described in section IIL.G.. the
definition of “'Federal action™ in the
final rule is changed from the
description in the proposal notice {58
FR 13838) in order to clarify its
meaning. The following responses cover
additional concerns regarding this term.

While section 176(c}(2) of the Act may
be interpreted to impose certain
obligations on non-Federal actions
under the transportation conformity
provisions, the same interpretation does
not apply for general conformity (such

. as State-issued NPDES permits) since

the relevant statutory language is
different.

Section 176(c)(1) does not impose any
obligations on non-Federal parties other
than MPO's. Thus, EPA cannot require
non-Federal actions to make conformity
determinations under the general
conformity rule. Where a State 1s taking
an independent action without Fedegal
support, even under an EPA approved
program such as a State NPDES —
program, there is no Federal-action
subject to these rules. On the other =
hand, where a Federal agency delegates
its responsibility to take certain actions
to a State or local agency, as in the case
of certain block grants under Housing
and Urban Deve?opment programs or
Federal NPDES programs, the action
remains a Federal action and the State
must make a conformity determination
on the Federal agency's behalf.

The EPA agrees that permit renewal
actions or any action that does not
increase emissions, would be exempt
from the conformity rule and is so
stipulated in § 51.853(c)(2)(ii).

E. Applicable Implementation Plan

1. Proposal

"Applicable implementation plan" is
defined as the most recent EPA-
approved or promulgated SIP (58 FR
13849).

2. Comment

The EPA received comments
suggesting that the conformity .
determinations should be based on the
most recent SIP revisions submitted by
the State, even if EPA has not approved
them, until such revisions are
superseded by a more recent State
submittal or by a Federal
implementation plan (FIP); basing
conformity determinations on outdated
and inadequate SIP's is ‘‘very
unproductive.” Other comments
suggested that actions in regions that do
not have an approved SIP should be
exempt from conformity.
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Certain commenters noted that
Congress included explicit interim
conformity requirements for
transportation plans, programs and
projects, but provided no comparable
language for other Federal actions.
These commenters suggssted thet,
absent a newly-revised SIP., it is not
possible for a Federal agency to assess
conformity or whether the project will
delay timely attainment of any standard
or other milestones.

3. Response

The language of section 176(c) refers
to conformity “to an implementation
plan approved or promulgated under
section 110."” The plain language of the
statute does not allow the flexibility
suggested by the commenter.

The applicable SIP is updated by the
State as necessary to meet the Act
requirements. In addition, EPA takes
action to approve, disapprove, or
promulgate revisions to the SIP. While
portions of an applicable SIP might be
disapproved in certain areas of the
country, the approved-portion that
remains constitutes the applicable SIP;
i.e., an applicable SIP exists in all
regions upon which to determine
conformity. Section 110{n) of the
amended Act preserves the applicability
of previously approved SIP’s. Prior to
the newly-revised SIP, there might not
be any SIP milestones to consider,
simplifying the conformity
determination.

Unlike the transportation conformity
rule which primarily relies on the SIP
emissions budget, the general
conformity rule provides several means
to determine conformity, some of which
do not require a newly-revised SIP (i.e..
post-1990) and accompanying
attainment demonstration, milestones
and emissions budget. As described in
§51.858 of the proposal, general
conformity can be demonstrated by air
quality modeling, obtaining emissions
offsets, or determining that the action
does not increase emissions with
respect to the baseline emissions. Thus,
the obligation to determine that Federal
acgtions will not cause or contribute to
NAAQS violations under section
" 176(c)(1}(B) aﬁplies even where recent

SIP revisions have not been submitted
or approved.

F. Increase the Frequency or Severity
1. Proposal

“Increase the frequency or severity"
means to cause a location or region to
exceed a standard mors often ar to cause
a violation at a greater concentrstion. “A

greater concentrstion’’ could be taken to
mean any valus numerically greater

than previously existed. In the case of
monitored ozone date, measurements
are made in parts per million to only
two significant figures. In the case of
modeled data, if results are reported to
three significant figures, then a
difference in the third significant figure
is considered to be a difference for
purposes of conformity determinations.

2. Comment

A commenter stated that, given the
limitations of current air quality models,
it seems unrealistic to deal with such a
level of significance in considering
“increases in the frequency or severity"”
of existing air quality violations.
Another commenter stated that it will be
virtually impaossible to meet this
requirement.

3. Response

The distinction between significant
figures in measured and modeled
numbers is made in order to be
consistent with current EPA guidance
for int:?retation of measured and
modeled air quality data. Since ,
emissions in nonattainment areas are
generally decreasing, the ambijent
concentrations should also be
decreasing. Thus, it would not ba
impossible to show an action does not
increase the frequency or severity of
existing air quality violations.

G. Maintenance Area
1. Proposal

Maintenance area means an area with
a maintenance })lan approved under
section 175A of the Act (§ 51.852).

2. Comment

The EPA received comments asking
for clarification of the definition,
specifically wanting to know if this
definition includes all maintenance
areas as designated under both the 1977
and 1990 amendments to the Act.

3. Response )

The definition includes only those
areas that were redesignated from
nonattainment to attainment (i.e.,
maintenancs areas) after the 1990
amendments to the Act.

H. Offsets
1. Proposal

The proposal refers to emission offsets
in §51.858.

2. Comment

One commenter requested EPA to
clarify that offsets must go beyond those
reductions necessary for sttainment of
the NAAQS.

3. Response

Emission offsets are an integral part of
the air program, especially within the
NSR program. The final Conformity rule
includes a definition of offsets which is
consistent with EPA guidance regarding
the use and restrictions for offsets. This
definition is intended to assure that
offsets within the air programs are
calculated and credited consistently and
that the term is used the same in the
conformity rules as in the EPA NSR
program. All offsets must, therefore, be
quantifiable, consistent with the
applicable SIP attainment and RFP
demonstrations, surplus to reductions
required by, and credited to, other
applicable SIP provisions, enforceable at
both the State and Federal levels, and
permanent within the timeframe
specified by the program.

1. Definitions—Miscellaneous

1. Proposal

Certain terms described below were
not defined in the proposal. -

2. Comment

The EPA recsived general ci:;;nments
requesting the rule to be clear.

3. Response

The EPA added or removed
definitions of the following terms in the
rule in order to danfy the requirements:

(1) “Administrator” was deleted since
the term is not used in the rule.

{2) In the definition of “Applicable
SIP,” the sentence in the proposal
referring to maintenance plans does not
appear in the final rule because it does
not change the meaning of the definition
and “maintenance plan” is defined
elsewhere in the rule.

(3) The definition of 'Milestone” is
clarified with respect to PM-10 by
referen: section 189(c)(1) of the Act.

(4) The definition of “Metrapolitan
Planning Organization” is revised to be
consistent with the definition in the
transportation conformity rule.

(5) *Nonattainment Area’ is clarified
to refer to areas designated as
nonattainment under section 107.

J. Conformity Determination

1. Proposal

In some cases, multiple Federal
agencies may need to make a conformity
determination for a related project. A
Federal agency may either conduct its
own conformity air quality analysis or
adopt the analysis of another agency, for
example, the lead NEPA egency. A
Federal agency must slways make its
own conformity determination.
Allowing each Federal agency with
responsibility for making a conformity
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determination to dsvelop its own
analysis or adopt that of another Federal
agency, gives flexibility to the Pederal
agency and fulfills the agency'’s
responsibility for making a conformity
determination. A Federal agency retains
the ability to conduct its own air-
analysis or use that of another Federal
agency and make its own conformit
decision. If an agency, due to one ot its
analysss, determines that the project
does not conform, then it may not make
a positive conformity determination. If
there are differing conformity
determinations for a Federal action by
several Federal agencies involved, the
respective agencies would have to
reconcile their differences before the
entire project could proceed.

If another Federal agency disagrees
with a Federal agency’s conformi
determination, but does not itself have
jurisdiction for the Federal action, then
the Pederal agency should provide
written comments to the Federal agency
with jurisdiction. The Federal agency
with jurisdiction is required to consider
the comments of other interested.
agencies under the proposed rules.

2. Comments

A number of commenters supported
the procedures outlined in the proposal.
One commenter suggested that the
general conformity rule uss the same
inte cy coordination procedures as
those {n the new transportation statuts.
Some commenters felt that a lead

ncy, similar to that used in NEPA,
should have responsibility for the
conformity determination; one
commenter suggested the lead agency
should be the one with continuing
authority over the project.

3. Response

The final rule requires that each
Federal agency be responsible for
making its own conformity
determination as described in § 51.854.
The rationale for this is explained in the
response to comments on the EPA and
State review roles. Because section
176(c) indicates that each Federal
agency is responsible for making its own
conformity determination, EPA cannot
remove that authority from the Federsl

agency and assign it elsewhere. .
Although the general oonfotmitr rule
does not specifically identify a lead
agency, coordination of con ty

determinations will be neoeuua
because all Federal agencies wi
jurisdiction over the project will have to
make a positive conformity finding for
the project to proceed. Therefores,
differences among Federa] agencies will
have to be resolved through
consultation among those agencies. The

" intended to

subject to P
- col

EPA is not mandating formalized
consultation and disputs resolution
procedures, but rather leaves this to the
discretion of the Federal agencies
involved to allow for greater flexibility.

K. Air Quality Related Values (AQRVs)
1. Proposal

The proposal did not specifically
address AQRV's.

2. Comment

One commenter stated that
conformity should be applied broadly,
so that Federal actions will not
adversely affect the AQRV'’s of protected
Federal lynnds.

3. Response

To the degree that a SIP includes
requirements related to AQRV's, a
Federal action would need to conform
to those SIP provisions. The EPA
believes that section 176(c) of the Act is
protect the NAAQS and the
SIP. Section 176(c}{1}(A) and (B) define
conformity, and do not {nclude
reference to any ganmetou beyond SIP
requirements and NAAQS. Thus, the -
conformity rule does not require the
conformity analysis to cover values
other than the NAAQS, unless they are
specifically contained in the SIP. For-
example, if a SIP contains PSD

ents, a Federal action must
conform to those requirements to the
extent they apply; in general, actions
would not need &
since the stationary

source emissions would be exem;

under § 51.853(c)(1) or § 51.853(bj)(1)
and any vehicle emissions associated
with the action would not usually be
subject to the PSD requirements.

L. Frequency of Conformity
Determinations
1. Proposal

A conformity determination expires if
the action is not taken in a reasonable
time period (58 FR 13844). The EPA
believes that conformity determinations
should not be valid indefinitely, since
the environment surrcunding the ‘
proposed action will change over time.

The EPA proposed that the
conformity status of a general Federal
action automatically lapses S years from
the date of the initial determination if
the Federal action has not been
completed or if a continuous program
has not been commenced to implement
that Federal action in-a reasonable time.
“Commenced” as used here has the
same general meaning as used in the
PSD program (40 CFR 51.168),

- Where on-site construction :

2. Comment

The EPA received comments both
supporting and criticizing the 5-year
period and other comments suggesting a
3-year period to be consistent with the
transportation rule. One commenter
suggested that & “continuous program”
of on-site construction includes design
and engineering work.

3. Response

The 5-year timeframe for conformity
determinations, as described in the
NPR, is contained in the final rule. The
3-year timeframe for the transportation
conformity rule is specified in section
176(c)(4)(B)ii) of the Act. However,
there is no similar specification in
section 176(c) for the frequency of
general conformity determinations.
After extsnsive consultation with the
Federal agencies and review of the
comments, EPA has decided to keep the
5-year renewal timeframe for general
conformity decisions because it is

consistent with the renewal uency -
of NEPA decisions rather than the 3-
year timeframe required for =

transportation conformity. Consistency .
with NEPA is important in order to
allow Federal agencies to incorporate
the new conformity procedures within
their NEPA procedures. Most
general conformity actions also need
NEPA snalyses, but would not need
transportation conformity decisions.

The EPA agrees that a continuous
program of on-site construction may
include design and engineer - : bv;eork
3 n
commenced end meaningful design and

work is continuing, this
represents the kind of commitment to an
action which should not be jeopardized
by expiration of a previous conformity
determination.

The rule is clarified in § 51.857(a) to
refer to the “date a final conformity
determination is reported under
§51.855.” This replaces the phrase the
“date of the initial conformity
determination” since it is clearer. The

. rule is also clarified in § 51.857(b) to

replace the vague phrase “the scope of
the ** with ‘‘the scope of the final
con ty determination reported
under § 51.855.” The final rule also
contains a provision in § 51.857(c)
which ¢ es that actions which are
taken subsequent to a conformity
determination must be consistent with
the basis of that determination.

M. Tiering
1. Proposal
-The EPA proposed that Federal

agencies could use the concept of tiering
and analyze actions in a staged manner
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(§ 51.858, paragraph (d)]. Tiering would
not be acceptable for purposes of
determining applicability (§ 51.853),
however, since that approach might
have undermined the rule if agencies
chose to narrowly define their actions as
separate activities for purposes of
determining applicability.

2. Comments

A few commenters supported the use
of tiering for conformity decisions and
pointed out that it gives the Federal
agency needed flexibility in planning. -
‘Many other commenters were opposed
to conditioning long-term conformity
decisions. Some og})osed tiering
because conditional findings create
uncertainty, making it difficult for
developers and lenders to justify
investment in long-term projects. Others
were against it because they felt it could
resultin a misleadigﬁ conclusion that a
meaningful analytical judgment has
been made and that it would invite
conflict between investment-backed
expectations and the protection of
public health. S

3. Response

The EPA agrees with the commenters
who stated that tiering would create too
much uncertainty in the conformity
determination process. Furthermore, it
was thought that tiering could cause the
segmentation of projects for conformity
analyses, which might provide an
inaccurate estimate of overall emissions.
The segmentation of projects for
conformity analyses when emissions are
reasonably foreseeable is not permitted
by this rule. Thus, the tiering provision
is not included in the final rule. A full
conformity determination on all aspects
of an activity must be completed before
any portion of the activity is
commenced.

N.A pplicabilityu—Regi;naIIy Significant
Actions

1. Proposal

The EPA proposed the concept of
“regionally significant actions,” to
capture those actions that fall below the
de minimis emission levels, but have
the potential to impact the air quality of
a region. When the emissions impact
from a Federal action does not exceed
the tons per year cutoff for a Federal

action otherwise rex.lrlng a conformity
determination, but the total direct and
indirect emissions from the Federal
action represent 10 percent or more of
a nonattainment area’s total emissions
for that pollutant, the action is defined
by the proposed regulations as a
regionally significant action and must

go through a full conformity analysis
(§51.853(g)).

2. Comment

Many commenters supported the
concept of regionally significant actions
and believed that conformity
detérminations should be required for
them. However, there was diverse
opinion on the most appropriate level to
define a regionally significant action;

"some commenters felt 10 percent of a

nonattainment area’s emissions for a
ollutant to be too high, while others
olt it was too low. However, no
commenters provided specific
documentation to sugﬂort a different
number. There were
commenters who felt the entire concept
of regional significance to be
inappropriate and that the de minimis
cut-offs should suffice for conformity
applicability requirements.

3. Response

EPA is maintaining the requirement of

conformity determinations for

ionally significant actions in the final
rule as defined in § 51.853 of the NPR.
The rationale is explained in the
preamble to the NPR (58 FR 13842). The
EPA specifically invited comments and
documentation on whether 10 percent
was an appropriate significance level or
whether some other percentage should
be set. In view of the fact that
documentation for more appropriate
significance levels was not provided by
the commenters, the 10 percent lsvel of
significance is used. In addition, the

e is clarified to indicate that the

ments of §§ 51.850 and 51.855

through 51.860 apply to regionally
significant actions.

O. Applicability—NAAQS Precursors

1. Proposal

The PM-10 precursor pollutants
should be included in the conformity
analyses where the applicable SIP's
control strategy reﬂuim reductions in
such precursor pollutants. For ozone,
emissions of NOx and VOC must be
considered for purposes of both
applicability and analysis. However,
where an area received an exemption
from NOx requirements under section
182(f) of the Act or the control strategy
in the approved maintenance plan does
not include NOx control measures, only
VOC emissions need to be considered
{58 FR 13847).

2. Comment

Commenters indicated that analysis of
PM-10 precursors should be required to
satl e provision of section
176(c)(1){B)(i) that Federal activities
must not contribute to any new

0 some . ..

violation of any standard in any area.
Another commenter indicated that the
rule should consider the regional impact
of NOx emissions compared'to VOC
emissions. v

3. Response

Section 189(e) of the Act provides that
applicable control requirements under
PM-10 nonattainment area SIP’s in
effeet for major stationary sources of
PM-10 are also applicable to major
stationary sources of PM~10 precursors,
axcept where EPA determines that the
sources of PM-10 precursors do not
contribute significantly to PM-10 levels
which exceed the PM-10 NAAQS in the
area. Consistent with this evidence of
con, fonal intent, the final
conformity rule requires the inclusion of
PM-10 precursors in conformity
analyses where they are a significant
contributor to the PM-10 levels in the
PM-10 nonattainment area SIP. The
significant contribution may be from
major stationary sources as well as other

types of sources. -
contrast, the Act specificall
reductions in emissions-ef both
NOx and VOC to meet the ozong -

standard. Only where there'is a
demonstration consistent with the
requirements of section 182(f) and EPA
approves the demonstration are the NOx
uctions not required. Thus, the
conformity rule provides for the
consideration of the regional impact of
NOx emissions in ozone nonattainment
and maintenance areas, as described in

th_orgrogul.

e final rule includes a definition of
the phrase “precursors of a criteria
pollutant.” This definition incorporates
the concerns described above. A
definition of *‘total of direct and indirect
emissions” is added to the final rule, as
discussed elsewhere in this preamble,
and includes the phrase “‘emissions of
precursors of criteria pollutants” in
order to incorporate this concept into
the final rule.

P. Attainment Demonstration

1. Proposal

Paragraph (a)(1) of § 51.858 provides
that a Federal action conforms if
emissions from the action are
“specifically identified and accounted
for” in the applicable SIP's attainment
or maintenance demonstration.

2. Comment

A commenter suggested that a Federal
action should be determined to conform
where the total emissions from the
Federal action are *‘consistent with" the

rojected levels of emissions inventory
‘orecasts in ths applicable SIP
attainment demonstration.
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3. Response

The EPA believes that the languags
proposed in § 51.858(a)(1) is
apgropriale. Specificity is needed in
order to avoid letting this provision
become a significant loophole, open to
varying interpretations. On the ather
hand, the emissions budget provision in
§51.858(a)(5)(i) provides a mechanism
similar to that suggested by the
commenter.

Q. Transportation Conformity
1. Proposal

Section 51.858(a)(5)(ii) provides that a
Federsl action that is specifically
included in a conforming transportation
plan, would be determined to conform.

2. Comment

One commenter stated that the MPO
should be involved in determining
when a project is specifically included
in a transportation plan.

3. Response

The final rule is clarified to indicate

that the MPO must determine that an
action is “‘specifically included” in a
conforming plan since the MPO is likely
to be better qualified to make that
interpretstion than the Federal

making the conformity determination.
The rule is also clarified to state that a
conforming plan refers to a
transportation plan and transportation
improvement program which have been
found to conform under 40 CFR part 51

or part 93.

R. Baseline Emissions

1. Proposal

Where EPA has not approved a
revision to the relevant SIP attainment
or maintenance demonstration since
1990, a Federal action may be
determined to conform if emissions
from the action do not increase
emissions with respect to the baseline
emissions (paragraph (d) of § 51.858).

2, Comment

A commenter 8 ted that the rule
or preamble should clarify that Federal
agencies may use the latest emissions
inventory available from State and local
agencies in gauging the baseline.
Further, conformity determinations
based on such inventories should
remain valid, and not be re-analyzed
when & new inventory is complets.

Another commenter stated that it is
not appropriats for areas which were
designated nonattainment before the
1990 amendments to the Act to use a
year before 1990 as the baseline. Such
areas are to submit 1990
emission inventories. Por areas

designated nonattainment after the 1990
amendments to the Act, the approach to
establishing baselines in the proposal
may be appropriate.

One commenter pointed out that
using 1990 as a baseline is inappropriate
in many cases since many Federal
actions related to the military took place
at the time of Desert Storm. As an
alternative they suggest the rule allow
use of a baseline established from the
highest estimatsed emissions over a 3-
year pariod from 1989-91. Regarding
military base closure actions, one
commenter stated that the baseline
emissions should be the preclosure
announcement baseline operating
conditions. This approach does not alter
the emissions budget that would have
existed if a base continued to operate.
Such emissions were contained in the
existing and future emissions inventory
numbers being used by the South Coast
Air Quality Management District in its
1989 air quality plan. This should be the
emissions budget used to make the
conformity determination for that
District.

The EPA also received a comment
stating that if 1990 emissions inventory
levels are used as & baseline, it is
important that somse type of “‘credit’ be
given to a Federal agency that is
required to make a conformity
determination with respect to an airport
related improvement or modification
project at an airport that has already
implemented significant emission
reduction measures prior to 1890. This
credit could be made by increasing the
de minimis amount for certain airport
actions.

Several commenters requested
clarification on how to mculata the
baseline emissions. One commenter
recommended that the comparison
should be between the “action” versus
“no action” and not between the
“action” and ‘1990 base.”

3. Response

The baseline calculation is discussed
in the proposal (58 FR 13846) and
specifies calendar year 1990 or an

ternate time period, consistent with
the time used to designate or
classify the ares In 40 CFR part 81. Use
of the “latest emission inventory”
should, in many cases, coincide with
use of the 1990 inventory since the 1990
amendments to the Act required all
ozone nonattainment areas to develop a
1990 inventory. For PM-10, the Act also
required an emissions inventory. But,
for the initial PM-10 areas designated
nonattainment as of enactment, the
inventories are generally for 1 of the

calendar years in the mid- to late-1980's.

The approach in the final rule uses
1990, wgich is the baseline year A -
specified in the Act from which to -
measure progress toward attainment, *he
PM-10 emissions inventory years (not
specifically included in the proposed
rule), or the designation/classification
time period, which is representative of
emission levels that must be reduced in
order to provide for attainment. Use of
more recerit emissions inventories may
not be appropriate since such
inventories might not be reprasentative
of the full extent of the emissions
associated with the air quality problem.

The EPA sees no basis for the rule to
select certain activities for “credit’”’ due
to previously Implemented emission
reduction measures, whether at airports
or military bases. Such decisions reside
with the State when the control strategy
and emissions budget are developed.
Since the final rule allows use of the
years other than 1990 where
appropriate, it could. in effect, provide
some of the “credit’ the commenter is
suggesting in some cases. -

As described in the proposal, baseline
emissions are defined as the total of =
direct and indirect emissionsthat are = °
estimated to have occurred during
calendar year 1990 or an alterpalg
period based on the classification or
designation as promulgated in 40 CFR -
part 81. The proposed rule intended to
provide for a positive conformity
determination if the future use of the
area resulted in equal or less emissions.
However, the proposal did not take into
account that any motor vehicle emission
activities occurring in the baseline year
would, in fact, emit less in the future
year scenario (at the same, historic
activity levels) due only to improved
emissions controls in newer vehicles.
Thus, the proposed rule was skewed in
a manner that unjustifiably could
appear to allow future actions to
conform. Therefore, § 51.858(a}(5)(iv}(B)
of the final rule is revised to focus on
the baseline activity levels rather than
the baseline emissions and the emission
calculations must use emission factors
appropriate to the future years analyzed.
In other words, the rule specifies a
*build/no build" test, not a *“build/
1990" test.

S. Annual Reductions

1. Proposal
Paragraph (c) of § 51.858 of the
proposal states that a Federal action
may not be determined to conform
unless emissions from the action are
consistent with all relevant
requirements and milestones contained -
in the applicable SIP, such as elements
identified as part of the RFP schedules.
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2. Comment

The EPA received comments
suggesting that the rules should require
Federal activities to be consistent with
the RFP requirements of the Act and
with expeditious attainmept of the
NAAQS. Thus, the general conformity
rules should be amended to require
Federal agencies to demonstrate that
their activities are achieving annual
reductions in emissions and are
consistent with State efforts to achieve
attainment as expeditiously as
practicable.

A commenter noted that the proposed
rule would allow Federal agencies to
satisfy the conformity provision by
merely offsetting predicted emission
increases from a project on a 1:1 basis.
The commenter suggested that the rule
should be modified to specify that a
Federal action only conforms if the
action is contributing to the required
annual reductions in emissions and is
consistent with State efforts to achieve
attainment as expeditiously as
practicable. -

Another commenter noted that
emissions budgets set in the SIP are
supposed to accommodate growth.

3. Response

The EPA believes that, for the general
conformity, the provisions in paragraph
(c) of § 51.858 meet the section 176(c)
Act requirements for RFP and other
milestones and that additional language
concerning attainment as expeditiously
as practicable would not substantively
alter these requirements. A State has
considerable discretion to select a
strategy to meet the RFP requirements.
Neither the Act RFP requirements nor
the Act general conformity requirements
specify that each individual Federal
action contribute proportionately to
emission reductions. Instead, the Act,
generally allows a State to choose a
strategy that might achieve greater
reductions at certain sources and lesser
or no reductions at other sources, and
which may provide for growth in certain
areas. The transportation conformity
rule, in contrast to the general
conformity rule, reflects specific
provisions of section 176(c) of the Act
regarding specified required emission
reductions from transportation
activities. Consequently, so long as
general Federal actions meet the

- requirements of the general conformity

rule, EPA believes that such activities
would be consistent with the SIP, RFP,
and attainment demonstrations and that
every general Federal action is not
required by the Act to result in an
emissions decrease.

T. Summary of Criteria for Determining
Conformity
1. Proposal

The proposal contained a narrative

description of the § 51.858 requirements
for making conformity determinations.

2. Comment

Some commenters requested EPA to
include in the final rule preamble a
table summarizing the requirements in
§51.858.

3. Response

The following table summarizes these
requirements; it should not be read to
substitute for the regulatory language
itself. If there is a conflict between the
table and other pottions of this fipal
rulemaking notice, the table should not
be relied upon. -

Areawide only Local and possibly areawide Local only
Section 51.858(a)
0Oy NO; PM-10 co Pb/SO,

(1) Specified in attainment or maintenance demostration ......... X X 1% X
(2) Offsets within same nonattainmenymaintenance area ........ X
(3) Areawide and local modeling X X X
(4)(i) Local modeling only if jocal problem X X
(4)(ii) Areawide modeling only or meet (5) X X
(5)(i) Emissions budget ................. ) )
(5)(i) Transportation pian ......... W) ")
(5)(ii) OHSOLS ......cvcnrerecrirncecnrianens ) ")
(5)(iv) Baseline/No increase ) ")
(S)}(V) Water project ................

X=Option to show conformity.

*=Qption it areawide probiem.

U. Planning Assumptiofis
1. Proposal

Paragraph (a) of § 51.859 requires the
conformity analyses to be based on the
latest planning assumptions approved
by the MPO. -

2. Comment

A commenter recommended that
conformity determinations should be
based on the latest planning
assumptions used in establishing the
SIP's RFP emissions target(s) an
emissions budget(s). States should be
required to evaluate and update the
SIP's planning essumptions used for
demonstrating RFP and attainment.
Discrepancies between the planning
assumptions and estimates used to
demonstrate RFP and attainment and

those used for project-level conformity
determinations could distort estimates
of growth in emissions in the
nonattainment area.

3. Response

As noted in the preamble to the
proposal (58 FR 13846), EPA
acknowledges that the conformity
determination may be more difficult
where the assumptions in the SIP differ
from the recent MPO assumptions. For
actions such as wastewater treatment
plants, planning assumptions are indeed
critical. However, for many other
Federal actions, the planning
assumptions are not as critical a factor
in determining conformity.

In addition, the

statute does not

lain language of the
ow the approach

suggested by the commenter. Section

176(c) of the Act states: ‘“The
determination of conformity shall be
based on the most recent estimates of
emissions, and such estimates shall be
determined from the most recent
population, employment, travel and
congestion estimates as determined by
the metropolitan planning organization
or other agency authorized to make such
estimates.” Thus, EPA must require use
of the most recent planning
assumptions.
In the event any revisions to these

lanning assumptions are necessary,
251.859(0)(2) in the proposal indicated
that such revisions must be approved in
writing by the MPO or other agency
authorized to make such estimates for
the urban area. This section has been
revised in the final rule to indicate that
written approval is not required, as long
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as the MPO or appropriate agency has
authorized the change, so as not to delay
the conformity analysis.

V. Forecast Emission Years
1. Proposal

Paragraph 51.859(d) in the proposal ’
identified the emission scenarios to be
considered. Total direct and indirect
emission estimates were proposed to be
projected, consistent with key dates
with respect to the amended Act, the
project itself, and the applicable SIP.
Thus, the analysis was proposed to
contain:

(1) The Act mandated attainment year
or, if applicable, the farthest year for
which emissions are projected in the
maintenance plan;

(2) The year during which the total
direct and indirect emissions from the
action are expected to be the greatest on
an annual basis; and

(3) Any year for which the applicable
SIP specifies an annual emissio -
budget. E

2. Comment

One commenter indicated that the
emission scenarios requirement should
be omitted and lead agencies be allowed
to determine the scenarios on a project-
specific basis. Another commenter
stated that the analysis should include
a maintenance period. The EPA also
received a comment that all Federal
actions must be analyzed for their
impact in the 20(+)-year timeframe.

3. Response

The scenartos proposed by EPA are
also reflected in the final rule because
they are the minimum possible
scenarios which still meet the statutory
requirements that relate conformity to
attainment, maintenance, SIP
milestones, and RFP. The above
emission estimates are necessary in
order to assure that the Federal action
would not “delay timely attainment of
any standard or any required interim
emission reductions or other milestones
in any area” (section 176(c)(1)(B)(iii) of
the Act). This provision links emissions
from the action to the emission
reduction targets required by the Act to
demonstrate RFP prior to the attainment
date. Emission estimates are also needed
to gfrovido for &etarminations of
conformity with respect to maintenance
plans as required by section
176(c)(4)(B)(ili) of the Act. For an action
to conform to the applicable SIP, it must
conform at all of the above times.

The inclusion of a maintenance
period is not reasonable since many
SIP’s may not have identified a
maintenance period. The rigidity of a

20(+)-year timeframe is also
unnecessary. Rather, the emission
scenarios should be keyed to the
relevant years for RFP, attainment and
maintenance glanning specified in the
SIP. In some, but not all, cases a 20(+)-
year timeframe will, in fact, be
necessary under the final rule to meet
one of the specified emission scenarios.

W. Total of Direct and Indirect
Emissions

1. Proposal

The preamble states that *‘net"”
emissions from the various direct and
indirect sources should be used in the
applicability and conformity analyses
(58 FR 13847). However, the rule uses
the phrase, “total direct and indirect
emissions.”

2. Comment

A commenter suggested that EPA
should expressly state in the final rule
that “‘net’ emissions from the particular
Federal action under review should be
evaluated in determining both
applicability and conformity.

Another comment stated that the
conformity analysis should include the
direct and indirect impacts of the
Federal activity along with all other
reasonably foreseeable projects (Federal
and non-Federal) in the area.

3. Response

The final rule is revised to clarify that
the total direct and indirect emissions
may be a “net’ emissions calculation.
For example, where an agency has
several offices in one metropolitan area
and is considering consolidation into
one large centralized office, vehicular
activity may actually decreass,
depen on the location of the new
office building, availability of mass
transit, and other factors. In such cases,
the Federal agency should consult with
the MPO in determining the “net”
emissions from such an action.
Consultation with the MPO is also
important to help assure that indirect
emissions, once attributed to a source,
will not be double-counted by
attributing the same emissions to nearby
projects that are subsequently reviewed.

The confonnigv uirements for
applicability and analysis generally do
not include reasonably foreseeable -
g ects other than those caused by the

eral action. Thus, the calculation of
emissions for de minimis or offset
purposes includes only the (net) direct
and indirect emissions caused by the
Federal action in question. However,
where an air quality modeling analysis
is part of the conformity determination,
the EPA guideline on air quality models

(reference in § 51.859) requires the
modeling to include emissions from-
existing sources as well as the potential
new emissions due to the Federal action
in order to accurately determine the
effect of the action on the NAAQS and
whether the action might cause or
contribute to a new violation or worsen
an existing violation.

In addition, the definition is revised
to clarify that emissions of criteria
pollutants and emissions of precursors
of criteria pollutants (as defined in the
final rule} are included within the
meaning of “total of direct and indirect
emissions.” Further, the final definition

. makes it clear that the portion of

emissions which are exempt or
presumed to conform under § 51.853 are
not included in the “total of direct and
indirect emissions.”

X. New or Revised Emissions Models
1. Proposal

The proposed rules require use of the
most current version of the motor ~
vehicle emissions model specified by
EPA and available for use in the -
preparation or revision of SIP's {58 FR
13852).

2. Comment

One commenter suggested that the
final rules should provide that
conformity determinations be made
with the same mobile source emissions
model as was used in the development
of the, SIP until such time as EPA
approves a SIP revision, based on a new
model.

Another commenter noted that the
latest planning assumptions may not be
consistent with assumptions contained
in the SIP. In such cases, the commenter
suggests that the final rule should allow
the affected agencies to determine
which prevails. The commenter also

sted that the general conformity
e should provide a transition period
similar to that in the transportation
conformity rule, where EPA updates the
motor vehicle emissions model.

3. Response

The statute requires the determination
of conformity:ﬁn based on the most
recent estimates of emissions, and such
estimates shall be determined from the
most recent population, employment,
travel, and congestion estimates as
determined by the MPO or other agency
authorized to make such estimates. As
noted in the proposal (58 FR 13846—
13847) EPA recognizes this issue and
urges that these estimates should be
consistent with those in the applicable
SIP, to the extent possible. However,
based on the clear statutory language,



63244 Federal Register / Vol. 58, No. 228 / Tuesday, November 30, 1993 / Rules and Regulations

the most recent estimates must be used,
rather than the estimates that may have
been used in (older) SIP revisions. In
cases where the emissions estimate in
the applicable SIP is outdated and the
Federal agency chooses not to rely on it
in the conformity analysis, the final
conformity rules allow a Federal agency
to demonstrate conformity through
analyses that focus on emission offsets
and/or air quality modeling.

Section 51.859(b) of the final rule
includes provisions to provide
flexibility for cases where use of
otherwise required emission models or
emission factors is inappropriate and
the approval of the EPA Regional
Administrator is obtained. In addition,
the final rule provides a reasonable
grace period where the EPA motor
vehicle emissions model has been
updated, so that ongoing analysis efforts
are not unduly disrupted. The grace
period is consistent with the provisions
in the transportation conformity rule as
suggested by the comment. -

Specifically, the rule establishes a 3-
month grace period during which the
motor vehicle emissions model
previously specified by EPA as the most
current version may be used. In
addition, conformity analyses for which
the analysis was during the grace
period or no more 3 years before
the notice of availabllity of the latest
emission model may continue to use the
previous version of the model specified
by EPA.

Y. Air Quality Modeling—General
1. Proposal

Whaere the conformity analysis relies
on air quality modeling, that modeling
must use EPA-approved models, unless
otherwise approved by the EPA
Regional Aim.i.nlstrator [paragraph (c) of
§51.859). The analysis must de
any year for which the applicable SIP
specifies an annual emissions budget
(paragraph (d)(3) of § 51.859).

2. Comment

One commenter pointed out several
problems in the rules: the rule would
require the use of models that are
inappropriate for complex terrain;
before any models can be used, they
must be EPA-approved; and conformity
determinations should also include an
analysis of the milestone years that are
used in the SIP to demonstrate
attainment.

3. Response

As proposed, the final rules generally
require use of EPA-approved models,
including complex terrain models in
some cases. However, where such

models are unavailable for a icular
application, alternate air
analyses can be conducted upon
approval of the EPA Region
Administrator. The EPA believes it is
essential to standardize air quality
model applications since models could
otherwise be invented or existing
models manipulated to show virtually
any results desired.

However, §51.858(a)(3) in the final
rule does not apply to ozone or nitrogen
dioxide modeling efforts. The EPA
believes that, as a technical matter,
application of existing air quality
dispersion models to assess project level
emission changes for these regional
scale pollutants is generally not -
appropriate. That is, photochemi
models are generally not sufficient to
assess incremental changes to areawide
ozone concentrations from emissions
changes at a single or group of small
sources. Emission changes should
amount to some significant fraction of
base emissions before photochemical
ling results can be interpreted
with sufficient confidence that the
results are not lost in the noise of the
model and the input data.

In addition, § 51.858(a) (3) and (4) are
revised to clarify that, in some cases,
either local or areawide mode
provisions of § 51.858(a)(5) for
or PM-10 would satisfy the § 51.858(a)
requirements. As
§ 51.858(a)(4), the State agency
p ponsible for the applicable
SIP would identify the cases/areas for
which both local and areawide
modeling is not needed to demanstrate
conformity since that agency has the

to make such a determination.
required in paragraph
(d)(3) of § 51.859 s for the same
as the milestone years noted by
commenter. This requirement applies
where the applicable SIP y
includes emissions budgets for the
milestone and/or attainment years.

Z. Air Quality Modeling—PM-10

The proposal called for modeling of
localized PM-10 impacts in some cases

2. Comment

This analysis is not currently in use
in California and is unfamiliar to
technical air quality consultants and the
California Air Resources Board.

3. Respanse
The EPA’s air quality mode
guideline contains models
specifically to anal
regional impacts

the local and
PM-10, including

point, area, and voiume sources. In
addition, EPA will be making guidance
available on how to use an existing
guideline model (CALINE3} and other
EPA guidance to analyze the local air
quality impacts of PM-10 roadway
emissions.

AA. Activity on Federally-Managed
Land

1. Proposal

The preamble to the general
confon;n;? proposal indicates that
prescribed burning activities by FLM
could be one activity affected by the
rule.

2. Comment -

Comments submitted by Federal land
managers include general comments
that are addressed elsewhere in this
preamble. Some of the comments are
more specific to their land management
activities and are addressed here.

Regarding de minimis levels, one
commenter stated that the praposed rule
mixes up emissions and impacts; the
rule should focus on the “'effect” on the
nonattainment area rather thap .
emissions. The commaenter stated that
the approach has implications for
prescribed burning. Prescribed burning
is a temporary source that may occur at
a time of year when the air quality
standards are not being violated. In
addition, the focus on emissions is also
a problem when the smoke is blown
away from the nonattainment area.

3. Response 1

Regarding de minimis levels, the
emissions-based threshold does not
provide as direct an indicator of a
project’s air quality impact as an
ambient concentration-based threshold.
It was selected for the final rule,
however, because it does provide a
rough indicator of a project’s impact. In
eddition, it was selected because it is
not feasible to expect Federal agencies,
at the conformity applicability stage, to

the air ity dispersion
modeling analysis necessary to
determine whether a project is above an
air quality concentration. Such an
m-};lb would be time cansuming and

g:tanﬂnlly result in the Federal agency
ving to expend significant resources
analyzing the air quality impact of an
action that could be determined, upon
completion of analysis, to have a “‘de
minimis” air quality impact. Moreover,
for some actions requiring an air quality
modeling analysis u{front is a potential
wastse of resources when the Federal
agency may ultimately select an option
for adequately showing conformity that
does not involve air quality modeling.
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Regarding the timing of prescribed
burns, if a burn occurs during a time of
year when a nonattainment area does
not experience violations of the NAAQS
and the applicable SIP’s attainment
demonstration specifically reflects that
finding. then such a burn may he
determined to conform pursuant to
§51.858(a)(1).

Regarding the direction of smoke
emissions, for the reasons noted above
EPA has selected an emissions-based
threshold for conformity applicability
purposes. Such an approach does not
account for emissions direction or
dispersion. Depending on the nature
and scope of the activity and conformity
option selected pursuant to section
51.858, the conformity analysis may or
may not explicitly address these factors.
Section 51.855 was amended, however,
to require the consultation and
notification of FLM's by other Federal
agencies when a Federal action
requiring a conformity determination is
within 100 km of a Class [ area.

4. Comment

Two commenters noted that the rule
could affect many of their agencies’
activities. One commenter stated the
rule becomes less focused as it attempts
to address the different types of Federal
actions. The commenter stated the rule
is unclear about how the Federal agency
should make a conformit
determination for prescri{ed fire, among
other activities, to take into account the
complex issues involved. The
commenter stated that the rule should
encourage pollution prevention by
exempting actions consistent with an
agency's pollution prevention plan.
Another comment indicated that most of
its agency's management plans, which
are programmatic, include emissions
that are not reasonably foreseeable.

5. Response

The final rule applies to
nonattainment and maintenance areas
and requires conformity determinations
for Federal actions where the totel of
direct and indirect emissions exceed de
minimis levels as described in
§51.853(b). Section 51.858 provides
several options for showing conformity
for Federal activity generally, including
FLM activity. The conformity showing
includes an air quality test where the
Federal agency must demonstrate that
the action does not cause or contribute
to any new NAAQS violation or
increase the frequency or severity of any
existing violation. The Federal agency
can either make this showing explicitly
through air quality modeling or by
selecting a surrogate option such as
consistency with an emissions budget.

The conformity showing also includes
an emissions test where the Federal
agency must show that the action is
consistent with all SIP requirements and
milestones.

In general, EPA recognizes the
complex problems posed by the goals
and missions of the air quality and land
management agencies and EPA intends
to work with the FLM's and States to
find solutions. One such area of concern
is ecosystem management and forest
health and the challenges posed to air
quality and visibility by the need for
more prescribed burning expressed by
the FLM.

Regarding reasonably foresesable
emissions, the rule does not require
Federal agencies to include emissions in
conformity applicability determinations
or analyses which are not reasonably
foreseeable. Reasonably foreseeable
emissions (as defined in § 51.852) are
projected future indirect emissions that
are identified at the time the conformity
determination is made and for which
the location and quantity is known.

Regarding pollution prevention plans,
while the final rule does exempt certain
actions or presume them to conform, it
does not specifically exempt actions
consistent with a Federal agency’s
pollution prevention plan. Paragraph
(c)(2) of § 51.853 of the final rule
exempts actions whose total direct and
indirect emissions are below the de
minimis rates and other actions which
would result in no emissions increase or
an emissions increase that is clearly de
minimis. Certain actions listed in
paragraph (c)(3) of § 51.853 where the
emissions are not reasonably foreseeable
are also exempt. In addition, paragraphs
(d) and (e) of § 51.853 of the final rule
identify other actions which are exempt
from conformity, such as Federal
actions in response to emergencies.
Therefore, since this rule does not
exempt them or presume them to
conform, actions consistent with an
agency's pollution prevention plan that
increase emissions beyond the de
minimis levels are subject to
conformity. However, §§ 51.853(g) and
51.853(h) of the rule provide Federal
agencies with the requirements and
procedures to establish activities that
are presumed to conform which could
conceivably include actions consistent
with a pollution plan provided the
rule’s appropriate requirements are met.
Further, to address those situations
where prescribed burns are part of a
conforming smoke management plan,

§ 51.853(c)(4)(ii) was added to exempt
such actions.

6. Comment

One comment concerned the air -
pollution emissions information EPA
maintains in a document entitled
“Compilation of Air Pollutant Emission
Factors (AP—42).” The commenter
indicated the document does not
correctly represent emissions from
prescribed burning. The commenter also
stated that the rule should not require
the development of demographic and
other data from urban nonattainment
areas when they are not relevant, nor
should the rule dictate such data in
suburban or rural areas in the agency's
planning process. In addition, the

_commenter stated that the rule would

require the use of inappropriate air
quality models. Another commenter
stated that models for use in analyzing
prescribed burning emissions in
mountainous terrain have not yet heen
developed.

7. Response

Regarding emission factors, the final
rule allows for alternative emissions
data to be used where it is more -
accurate than that provided in EPA’s _ .
AP-42 document. Regarding-
demographic data, the final rule
requires that all planning assumptions
must be derived from data most recently
approved by the MPO where available.
Such data are available for urban areas:
the rule does not require its use in
suburban and rural areas if it is
unavailable.

Regarding modeling, if EPA guideline
modeling techniques are not appropriate
in a conformity determination, then the
rule provides for the use of alternative
models gmvided written approval is
obtained from the EPA Regional
Administrator. If no model is available
for a particular application, then
modeling may not be an option
available for that conformity
determination.

BB. Federalism Assessment

1. Proposal

The preamble to the proposal states
that there are no federalism effects
associated with this rule (58 FR 13848).

2. Comment

One commenter stated that a
federalism assessment should be
conducted under Executive Order
12612.

3. Response

A federalism assessment has not been
conducted under Executive Order
12612. However, federalism effects are
considered throughout this rule {e.g..
discussions regarding State. Federal
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agency, and EPA roles in General
Conformity).

V. Economic Impact

The estimates presently available are
preliminary and do not reflect
substantive and recent revisions to the
final rule. These estimates represent
specific information solicited from the
Federal agencies presumed to be
affected by the rule. The EPA is
interested in comments from the
affected agencies on the sconomic
impacts presented in this section. A
revised analysis will be prepared and
submitted to OMB in the form of a
revised Information Collection Request
(ICR) under the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq.

The preliminary estimates presented
here are based on data provided by the
following sources: Department of
Interior (DO1), Department of
Agriculture (USDA), Department of
Energy (DOE), Department of Defense
(DOD), Department of Housing and
Urban Development (HUD) and the
General Services Administration (GSA).
It is estimated by the Federal agencies
that between 10,000 and 50,000 Federal
actions may need to be reviewed
annually for applicability of the
conformity rule. About 15% of these
actions will require a conformity
determination. The estimated cost of
one conformity determination ranges
from $1,700 for a straightforward
determination to $133,000 for a base
closure conformity determination. In
total, the anticipated cost of the general
conformity rule from the raw data
submitted by the agencies ranges from
$63 million per year to $111 mﬂnm
year. These annual cost estimates
a U.S. Army Corps of Engineer’s (COE)
estimated annual cost ranging from $53
million to $102 million.

There are several factors that will lead
to a change in these estimates,
substantially lowering and narrowing
the ranges. These factors are:

(1) Some of the estimates were based
on the inclusive definition co-proposed
by the rule in March 1993, and the
definitions of indiréct emissions and
Pederal action, but are not
representative of the final rule.

{2) New *‘de minimis’’ cutoffs and
various added exemptions are present in
the final rule and differ from the
proposed rule. ‘

(3) There is need to completely
account for overlap of Federal projects
which bave air environmental
consequences and are subject to the
National Environmental Policy Act

(NEPA) as well as the NSR, o i
permit, SIP and FIP, NSP anJ hnt:;?ous

emission standards and other
requirements of the Act.

Most of the cost of determining
conformity falls to Federal agencies
and/or private sponsors of projects
needing Federal action. The Federal
agencies and/or private sponsors will
need to fund the analysis of the actions
for air quality impact. In addition, State
and local agencies may choose to
participate in development and/or
review of the analysis. The incremental
cost estimates include recordkeeping,
reporting, performing air quality and
mitigation analysis, and considering
public comments where appropriate.

As stated above, these estimates are
preliminary. Revisions willbe .
addressed in a forthcoming revised
document that will specifically assess
the costs and recordkeeping and
reporting burden of the rule, as
stipulated under Section VI(C)
Paperwork reduction Act below.

V1. Administrative Requirements

A. Executive Order 12866

Under Executive Order 12866, (58 FR
5173 (October 4, 1993)) the Agency
must determine whether the regulatory
action is “’significant”’ and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities;

(2) Create a serious inconsistency or

otherwise interfere with an action taken

or planned by another agency;
8) Materially alter the budgetary

impact of entitiements, grants, user fees,

or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12888, it has been determined

that this rule is a “significant regulatory

action”. As such, this action was
submitted to OMB for review. Changes

made in response to OMB suggestions or

recommendations will be documented
in the public record.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980

and applicable EPA guidelines revised
in 1992 require Federal agencies to
identify potentially adverse impects of

Federal regulations upon small entities.
Small entities include small businesses,
organizations, and governmental
junisdictions. The EPA has determined
that this regulation does not apply to
any small entities. This regulation
directly affects only Federal agencies.
Consequently, a Regulatory Flexibility
Analysis (RFA) is not required. As
required under section 605 of the
Regulatory Flexibility Act, 5 U.S.C. et
seq., [ certify that this regulation does
not have a significant impact on a
substantial number of small entities and
thereby does not require a Regulatory
Flexibility Analysis (RFA).

C. Pa_penvork Reduction Act

The Paperwork Reduction Act (PRA)
ro?uires that an agency prepare an
Information Collection Request (ICR) to
obtain OMB clearance for any activity
that will involve collecting information
from ten or more non-Federal
respondents. These information
requirements include reporting,
monitoring, and/or recordkeeping. The
ICR for this rule includes the cost to the
States of developing and implementing
the General Conformity rule as well as
the cost of the collection burdén for
private sponsors of activities that
m,ﬂjm Federal support or approval.

e information collection
requirements in 40 CFR parts 51 and 93
have not been approved by OMB and
are not effective until OMB approves
them. These information collection
requiremnents will be submitted as part
of a revised ICR to the Office of
Management and Budget (OMB} under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. These requirements will not
be effective until OMB approves them
and a technical amendment 1o that
effect is published in the Federal
Register. '

D. Federalism Implications

A federalism assessment has not been
conducted under Executive Order
12612. However, federalism effects are
considered throughout this rule (e.g.,
discussions regarding State, Federal
agency, and EPA roles in General
Conformity).

List of Subjects
40 CFR Part 6

Environmental impact statements,
Foreign relations, Grant programs—
environmental protection, Waste
treatment and disposal.

40 CFR Parts 51 and 93

Environmental protection,
Administrative practice and procedure,
Air pollution control, Carbon monoxide,
Intergovernmental relations, Lead.
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Nitrogen oxides, Ozone, Particulate
matter, Reporting and recordkeepin
requirements, Suifur dioxide, Volatile
organic compounds.

Dated: November 15, 1993.
Carol M. Browner,
Administrator.

The Code of Federal Regul;tions. title
40, chapter I, is amended as follows:

PART 6—{AMENDED)

1. The authority citation for part 6 is
revised to read as follows:

Authority: 42 U.5.C. 4321 et seq., 7401-
7671q; 40 CFR part 1500.

2. Section 6.303 is amended by
removing and reserving paragraphs (c)
through (g) and revising paragraphs (a)
and (b) to read as follows:

§6.303 Air quality.

{a) The Clean Air Act, as amended in
1990, 42 U.S.C. 7476(c), requires
Federal actions to conform to any State
implementation plan approved or
promulgated under section 110 of the
Act. For EPA actions, the applicable
conformity requirements specified in 40
CFR part 51, subpart W, 40 CFR part 93,
subpart B, and the applicable State
implementation plan must be met,

) In addition, with regard to
wastewater treatment works subject to
review under Subpart E of this part, the
responsible official shall consider the
air pollution control requirements
specified in section 316(b) of the Clean
Air Act, 42 U.S.C. 7616, and Agency
implementation procedures.

(61-(@) [Roserved]

PART 51—{AMENDED])

1. The authority citation for part 51
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

2. Part 51 is amended by adding a
new subpart W to read as follows:

Subpart W—Determining Conformity of
General Federal Actions to State or Federal
implementation Plans

Sec.

$1.850 Prohibition. -

51.851 State implementation plan (SIP)
revision.

$1.852 Definitions.

51.853 Applicability.

51.854 Conformity analysis.

$1.885 Rogorting requirements.

51.856 Public participation.

51.857 Frequency of conformity
determinations. -

51.858 Criteria for determining conformi
of general Federal actions. o

51.859 Procedures for conformity
determinations of general Federal
actions.

51.860 Mitigation of air quality impacts.

- Subpart W—Determining Conformity of
Genersl Federal Actions to State or
Federal Implementation Plans

§51.850 Prohibition.

{a) No department, agency or
instrumentality of the Federal
Government shall engage in, support in
any way or provide financial assistance
for, license or permit, or approve any
activity which does not conform to an
applicable implementation plan.

{b) A Federal agency must make a
determination that a Federal action

“conforms to the applicable
implementation plan in accordance
with the requirements of this subpart
before the action {s taken. )

(c) Paragraph (b) of this section does
not include Federal actions where
either:

(1) A National Environmental Policy
Act (NEPA) analysis was completed as
evidenced by a final environmental
assessment (EA), environmental impact
statement (ELS), or finding of no
significant impact (FONSI) that was
prepared prior to January 31, 1994;

(2) (i) Prior to January 31, 1994, an EA
was commenced or a contract was
awarded to develop the specific
environmental analysis;

(ii} Sufficient environmental analysis
is cor:gleted by March 15, 1994 so that
the Federal agency may determine that
the Federal action is in conformity with
the specific requirements and the
p of the applicable SIP pursuant
to the agency’s affirmative obligation
under section 176(c) of the Clean Air
Act (Act); and

(iii) A written determination of
conformity under section 176(c) of the
Act has been made by the Federal
agency responsible for the Federal
action by March 15, 1994.

(d) Notwithstanding any provision of
this subpart, a determination that an
action is in conformance with the
applicable implementation plan does
not exempt the action from any other
requirements of the applicable
implementation plan, the NEPA, or the
Act.

§351.881 State implementation plan (SiP)
revision.

(a) Each State must submit to the
Environmental Protection Agency (EPA)
a revision to its applicable
implementation plan which contains
criteria and procedures for assessing the
conformity of Federal actions to the
applicable implementation plan,
consistent with this subpart. The State
must submit the conformity provisions
within 12 months after November 30,
1993 or within 12 months of an area’s

designation to nonattainment,
whichever date is later.

(b) The Federal conformity rules
under this subpart and 40 CFR part 93.
in addition to any existing applicable
State requirements, establish the
conformity criteria and procedures
necessary to meet the Act requirements
until such time as the required
conformity SIP revision is approved by
EPA. A State’s conformity provisions
must contain criteria and procedures
that are no less stringent than the
requirements described in this subpart.
A State may establish more stringent
conformity criteria and procedures only
if they apply equally to non-Federal as
well as Federal entities. Following EPA
approval of the State conformity
provisions (or a portion thereof) in a
revision to the applicable SIP, the
approved (or 2>proved portion of the)
State criteria a:.d procedures would
govern conformity determinations and
the Federal conformity regulations
contained in 40 CFR part 93 would
apply only for the portion, if any. of the
State’s conformity provisions that is not
approved by EPA. In addition, any_—
previously applicable SIP requirements
relating to conformity remain
enforceable until the State revises its
SIP to specifically remove them from
g SIP and that revision is approved by

A.

§81.852 Definitions.
Terms used but not defined in this
gan shall have the meaning given them
y the Act and EPA's regulations, (40
CFR chapter I), in that order of priority.
Affected Federal land manager means
the Federal agency or the Federal
official charged with direct
responsibility for management of an
area designated as Class I under the Act
{42 U.S.C. 7472) that is located within
100 km of the proposed Federal action.
Applicable xmpyementation plan or
applicable SIP means the portion (or
portions) of the SIP or most recent
revision thereof, which has been
approved under section 110 of the Act,
or promulgated under section 110(c) of
the Act (Federal implementation plan),
or promulgated or approved pursuant to
tions promulgated under section
301(d) of the Act and which implements
the relevant requirements of the Act.
Areawide air quality modeling
analysis means an assessment on a scale
that includes the entire nonattainment
or maintenance area which uses-an air
uality dispersion model to determine
ee of emissions on air quality.
Cause or contribute to a new violation
means a Federal action that:
(1) Causes a new violation of a
national ambient air quality standard
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(NAAQS) at a locationin a -
nonattainment or maintenance area
which would otherwise not be in
violation of the standard during the
future period in question if the Federal
action were not taken; or

(2) Contributes, in conjunction with
other reasonably foreseeable actions, to
a new violation of a NAAQS at a
location in a nonattainment or
maintenance area in a manner that

would increase the frequency or severity -

of the new violation.

Caused by, as used in the terms
“direct emissions” and “indirect
emissions,”” means emissions that
would not otherwise occur in the
absence of the Federal action.

Criteria pollutant or standard means
any pollutant for which there is
established a NAAQS at 40 CFR part 50.

Direct emissions means those
emissions of a criteria pollutant or its
precursors that are caused or initiated
by the Federal action and occur at the
same time and place as the action.

Emergency means a situation where
extremely quick action on the part of the
Federal agencies involved is needed and
where the timing of such Federal
activities makes it impractical to meet
the requirements of this subpart, such as
natural disasters like hurricanes or

‘earthquakes, civil disturbances such
terrorist acts, and military -
mobilizations.

Emissions budgets are those portions
of the applicable SIP’s &x:;jected
emissions inventories describe the
levels of emissions (mobile, stationary,
area, etc.) that provide for meeting
reasonable ﬁ.m.ger progress milestanes,
attainment, and/or maintenance for any
criteria pollutant or its precursors.

Emissions offsets, for purposes of
§ 51.858, are emissions reductions
which are quantifiable, consistent with
the applicable SIP attainment and
reasonable further progress
demonstrations, surplus to reductions
required by, and credited to, other
applicable SIP provisions, enforceable at
both the State and Federal levels, and
permanent within the timeframe

specified by the .

pg'cnlﬁssioni thatp a ),gedeml agency has
a continuing program responsibility for
means emissions that are specifically
caused by an agency out its
authorities, and does not include
emissions that occur due to
acuvities, unless such activities are
required by the Federal agency. Where
an agency, in performing its normal
p responsibilities, takes actions
itself or imposes conditions that result
in air pollutant emissions by a non-
Federal entity taking subssquent
actions, such emissions are covered by

the meaning of a continuing program
responsibility.

PA means the Environmental
Protection Agency.

Federal action means any activity
engaged in by a department, agency, or
instrumentality of the Federal
government, or any activity that a
department, agency or instrumentality
of the Federal government supports in
any way, provides financial assistance
for, licenses, permits, or approves, other
than activities related to transportation
plans, programs, and projects
developed, funded, or approved under
title 23 U.S.C. or the Federal Transit Act
(49 U.S.C. 1601 et seq.). Where the
Federal action is a permit, licenss, or

other approval for some aspect of a non-

Federal undertaking, the relevant
activity is the part, portion, or phase or
the non-Federal undertaking that
requires the Federal permit, license, or
approval.

ederal agency means, for purposes of
this subpart, a Federal department,
agency, or instrumentality of the Federal
government. '

Increase the frequency or severity of
any existing violation of any standard in
any area means to cause a
nonattainment area to exceed a standard
more often or to cause a violation at a
greater concentration than previously
existed and/or would otherwise exist
during the future period in question, if
the project were not implemented.

Indirect emissions means those
emissions of a criteria pollutant or its
precursars that:

(1) Are caused by the Federal action,
but may occur later in time and/or may
be farther removed in distance from the
action itself but are still reasonably
foreseeabls; and

(2) The Federal agency can
practicably control and will maintain
control over due to a contin
program responsibility of the Federal

ency.
agm]cy air quality modeling analysis
means an assessment of localized
impacts on a scale smaller than the
entire nclomdlng fo:nt or mninh' mnge:od
area, inclu , for example, co
roadway intersections and highways or

transit terminals, which uses an air
uality dispersion model to determine
e of smissions on air quality.

Maintenance area means an area with
a maintenance plan approved under
section 173A of ths Act.

Maintenance plan means a revision to
the applicable SIP, meeting the

irements of section 175A of the Act.

”euopoljtan Planning Organization
(MPO) is that o: tion designated as
being responsible, together with the
State, for conducting the continuing,

cooperative, and comprehensive
planning process under 23 U.S.C. 134
and 49 U.S.C. 1607. .

Milestone has the meaning given in
sections 182(g)(1) and 189(c)(1) of the
Act. g

National ambient air quality
standards (NAAQS) are those standards
established pursuant to section 109 of
the Act and include standards for
carbon monoxide (CO), lead (Pb),
nitrogen dioxide (NO;), ozons,
particulate matter (PM-10), and sulfur
dioxide (SO.).

NEPA is the National Environmental
Policy Act of 1969, as amended (42
U.S.C. 4321 et seq.).

Nonattainment Area (NAA) means an
area designated as nonattainment under
section 107 of the Act and described in
40 CFR part 81.

Precursors of a criteria pollutant are:

(1) For ozone, nitrogen oxides (NOx).
unless an area is exempted from NOx
requirements under section 182(f) of the
Act, and volatile organic compounds
(VOC); and -

(2) For PM-10, those pollutants
described in the PM-10 nonattainment
area t:igplicable SIP as significaat
contributors to the PM-10 levels.

Reasonably foreseeable emissions are
projected future indirect emissions that
are identified at the time the conformity
determination is made; the location of
such emissions is known and the
emissions are quantifiable, as described
and documented by the Federal agency
based on its own information and after
reviewing any information presented to
the Federa! agency.

Regional water and/or wastewater
projects include construction, operation,
and maintenance of water or wastewater
conveyances, water or wastewater
treatment facilities, and water storage
reservoirs which affect a large portion of
a nonattainment or maintenance area.

Regionally significant action means a
Federal action for which the direct and
indirect emissions of any pollutant
represent 10 percent or more of a
nonattainment or maintenance area’s
emissions inventory for that pollutant.

Total of direct and indirect emissions
means the sum of direct and indirect
emissions increases and decreases
caused by the Federal action; i.e., the
“net” emissions considering all direct

.and indirect emissions. The portion of

emissions which are exempt or
presumed to conform under § 51.853,
(c), (d), (e), ar (f) are not included in the
“total of direct and indirect emissions.”
The “total of direct and indirect :
emissions” includes emissions of
criteria pollutants and emissions of
precursors of criteria pollutants.
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§51.853 Applicsblilty.

(a) Conformity determinations for
Federal actions related to transportation
plans, programs, and projects
developed, funded, or approved under
title 23 U.S.C. or the Federal Transit Act
{49 U.S.C. 1601 et seq.) must meet the
procedures and criteria of 40 CFR part
51, subpart T, in lieu of the procedures
set forth in this subpart.

(b) For Federal actions not covered by
paragraph (a) of this section, a
conformity determination is required for
each pollutant where the total of direct-
and indirect emissions in a
nonattainment or maintenance area
caused by a Federal action would equal
or exceed any of the rates in paragraphs
(b)(1) or (2} of this section,

(1) For purposes of p~ <raph (b) of
this section, the follow: rates apply in
nonattainment areas (N.* .s):

Tone/
yoar
Ozone (VOC's or NO,):
Serious NAA'S .................. eerreennees 50
Severe NAA'S ..evorenneiiinemaeoaes 25
Extreme NAA'S .oooicniimeenree w0
Other ozone NAA's oulside an
020Ne transport region .............. 100
Marginal and modesate NAA's inside
an ozone transport region:
VOO .. crmreesescssnsamacerocenens 50
NO, 100
Carbon monoxide: All NAA's .. 100
SO2 or NO3: All NAA'S .......... 100
PM-10:
Moderate NAA's .. 100
Saerious NAA'S ... 70
Pb: A NAA'S ................... 25
(2) For purpom of paragraph (b) of
this section, th owing rates apply in
maintenance ueas:
Tona/
yout
Ozone (NO,), SO; or NO;: Al main-
ENANCE BIEAS .........cccoeeeercicinnne . 100
Ozone (VOC's):
Maintenance areas inside an
020ne transpont region ........... S0
Maintenance areas outside an
0Z0Ne Uranspost regIonN .............. 100
Carbon monoxide: Al maimenance
areas 100
PM-10: All maintenance areas ........ 100
Pb: All maintenance areas ............... 25
{c) The requirements of this subpart
shall not apply te:
(1) Actions whare the total of dizect

and indirect emissions are balow the
emissions levels specified in paragraph
(b) of this section.

{2) The following actions which
would result in no emissions increase or
an increase in emissions that is clearly
de minimis:

.» Judicial and legislative
roceedi

P (ii) Colr?g:mng and recurring
activities such as permit renewals where
activities conducted will be similar in
scope and operation to activities
currsntly being conducted.

(iii) Rulem ing and policy
development and issuances.

(iv) Routine msintenance and repair

.activities, including repair and

maintenance of administrative sites,
roads, trails, and facilities.

{v) Civil and criminal enforcement
activities, such as investigations, audits,
inspections, examinations,
prosecutions, and the training of law
enforcement personnel.

(vi) Administrative actions such as
personnel actions, organizational
changes, debt management or collection,
cash management, internal agency
audits, program budget proposals, and
matters relating to the administration
and collection of taxes, duties and fees.

(vii) The routine,
transportation of materiel and
personnel.

(viii) Routine movemaent of mabile
assets, such as ships and aircraft, in
home port reassignments and stations
(when no new support facilities or
persoanel are required) to perform as
operstional groups and/or for repair or

overhaul.

{ix) Maintenance and debris
disposal where no :wl

uired, applicab
soc m!:r dhposmm: be at an
ap roved disposal site.

x) Actioms, such as the following,
with to existing structures,
groperdes, facilities and lande where

activities conducted will be
and

the existing structuses, properties,
facilities, and lands; for example,
relocation of
properties, facilities, an
subsidies, operation and mm
cost subsidies, the exarciss of
receivership or conservatarship
autharity, assistance in
structures, and the production of coins
and currency

{xi) The yunﬁng of leeses, licenses
such as for exports and trade, permits,
and easements whaere activities

similar in s

, condumdﬁnhdﬁhrhcuE::

operation to activities currently
co? qi) Planning, studiss, apd 1si

xii) Plann; provision
of technical assistancs.

(xdii) Routine operation of facilities,
mobile assets and

{xiv) Transfers of ownership,
interests, and titles in land, fecilities,

and resl and personal properties,
regardless of the form or method of he
transfer.

(xv) The designation of empowerm. -t
zones, enterprise communities, or
viticultural areas.

(xvi) Actions by any of the Federal
banking agencies or the Federal Reserve
Banks, including actions regarding
charters, applications, notices. licenses,
the supervision or examination of
depository institutions or depositary
institution holding companies, access 1o
the discount window, or the provision
of financial services to banking
organizations or to any department,
agency or msxrumemahty of the United

“-States.

(xvii) Actions by the Board of
Governors of the Federal Reserve
System or any Federal Reserve Bank to
effect monetary or exchange rate policy

(xviii) Actions that implement a
foreign affairs functian of the United
States.

(xix) Actions (or portions thereof)
associated with transfers of land-
facilities, title, and real properties
through an enforceable contract er lezse
agreement where the delivery ofihe
deed is required to occur promptly after
a specific, reasonable condition is me:
such as promptly after the land is
certified as meeting the requirements of -
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA), and where the Federal
agency does not retain continuing
authority to control emissions
associated with the lands facilities,
title, or real

(>xx) Tmnsg: of real property,
including land, facilities, and related
personal property from a Federal entity
to another Federal entity and
assignments of real property, inctuding
land, facilities, and n}ated personal
property from a Federsl entity to
another Federal entity for subsequent
deeding to eligible applicants.

(xxi) Actions by the Department of the
Treasury to effect fiscal policy and to
exercise the borrowing authority of the
United States.

(3) The following actions where the
emissions are not ressonably
foreseeeble:

(i) Initial Quter Continental Shelf
lease sales which are mede on a broad
scale and are followed by exploration
and ldavelopmom plans or a project
leve

{ii) Electric power marketing activities
that involve the scquisition, sale and
transmission of elactric energy.

(4) Actions which implement a
decisioa to conduct or carry out a

conforming program such as prescr:bed
burning actions which are consistent
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with a conforming land management”
lan.

(d) Notwithstanding the other
requirements of this subpart, a
conformity determination is not
required for the following Federal
actions (or portion thereof):

(1) The portion of an action tlat
includes major new or modified
stationary sources that require a permit
under the new source review (NSR)
program (section 173 of the Act) or the
prevention of significant deterioration
(PSD) program (title I, part C of the Act).

(2} Actions in response to
emergencies or natural disasters such as
hurricanes, earthquakes, etc., which are
commenced on the order of hours or
days after the emergency or disaster
and, if applicable, which meet the
requirements of paragraph (e) of this
section.

(3) Research, investigations, studies,
demonstrations, or training (other than
those exempted under paragraph (c)(2)
of this section}, where no environmental
detriment is incurred and/or, the
particular action furthers air quality
research, as determined by the State
agency primarily responsible for the
applicable SIP.

{4) Alteration and additions of
existing structures as specificall
required by new or existing applicable
environmental legislation or
environmental regulations (e.g., hush
houses for aircraft engines an
scrubbers for air emissions).

(5) Direct emissions from remedial
and removal actions carried out under.
the Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) and associated
regulations to the extent such emissions
either comply with the substantive
requirements of the PSD/NSR
permitting program or are exesmpted
from other environmental regulation
under the provisions of CERCLA and
applicable regulations issued under
CERCLA.

{e) Federal actions which are part of
a continuing response to an emergen
or disaster under paragraph (d)(2) of ms
section and which arg toge taken more
than 6 months after the commencement
of the response to the eme?ency or
disaster under paragraph (d)(2) of this
section are exempt from the
requirements of this subpart only if:

(1) The Federal agency taking the
actions makes a written determination
that, for a specified period not to exceed
an additional 8 months, it {s impractical
to prepare the conformitg enalyses
which would otherwise be required and
the actions cannot be delayed due to
overriding concerns for public health

and welfare, national security interests
and foreign policy commitments; or

(2) For actions which are to be taken
after those actions covered by paragraph
(e)(1) of this section, the Federal agency
makes a new determination as provided
in paragraph (e)(1) of this section.

f) Notwithstanding other
requirements of this subpart, actions
specified by individual Federal agencies
that have met the criteria set forth in

* either paragraph (g)(1) or (g)(2) of this

section and the procedures set forth in
paragraph (h) of this section are
presumed to conform, except as
provided in paragraph (j} of this section.

(g) The Federal agency must meet the
criteria for establishing activities that
are presumed to conform by fulfilling
the requirements set forth in either
paragraph (g)(1) or (g)(2) of this section:

(1) The Federal agency must clearly
demonstrate using methods consistent
with this subpart that the total of direct
and indirect emissions from the type of
activities which would be presumed to
conform would not:

(i) Cause or contribute to any new
violation of any standard in any area;

{ii) Interfere with provisions in the
applicable SIP for maintenance of any
standard;

(iii) Increase the frequency or severity
of any existing violation of any standard
in any area; or

(iv) Delay timely attainment of any
standard or any required interim
emission reductions or other milestones
in any area including, where applicable,
emission levels specified in the
applicable SIP for purposes of:

A) A demonstration of reasonable
further progress;

(B) A demonstration of attainment; or

(C} A maintenance plan: or

(2) The Federal agency must provide
documentation that the total of direct
and indirect emissions from such future
actions would be below the emission
rates for a conformity determination that
are established in pmgraf:h (b) of this-
section, based, for example, on similar
actions taken over recent years.

{h} In addition to meeting the criteria
for establishing exemptions set forth in
paragraphs (g)(1) or (8)(2) of this section,
the following procedures must also be
complied with to presume that activities

will conform:
(1) The Federal agency must identify
through publication in the Federal

Register its list of proposed activities
that are presumed to conform and the
basis for the presumptions;

{2) The Federsl agency must notify
the nppmgﬁate EPA Regional Office(s), -
State and local air :Luality agencies and,
where applicable, the agency designtod
under section 174 of the Act and the

MPO and provide at least 30 days for
the public to comment on the list of
proposed activities presumed to
conform; .

(3) The Federal agency must
document its response to all the
comments received and make the
comments, response, and final list of
activities available to the public upon

uest; and

4) The Federal agency must publish
the final list of such activities in the
Federal Register.

(i) Notwithstanding the other
requirements of this subpart, when the
total of direct and indirect emissions of
any pollutant from a Federal action does

. not equal or exceed the rates specified

in paragraph (b) of this section, but
represents 10 percent or more of a
nonattainment or maintenance area’s
total emissions of that pollutant, the
action is defined as a regionally
significant action and the requirements
of §51.850 and §§ 51.855 through
51.860 shall apply for the Federal
action. -
(j) Where an action otherwise

resumed to conform under paragraph
?f) of this section is a regiona?ly; -
significant action or does not in fact
meet one of the criteria in paragraph
(8)(1) of this section, that action shall
not be presumed to conform and the
requirements of § 51.850 and §§ 51.855
through 51.860 shall apply for the
Federal action.

(k) The provisions of this subpart

shall apply in all nonattainment and
maintenance areas.

§51.884 Conformity analysis.

Any Federal department, agency, or
instrumentality of the Federa
government taking an action subject to
this subpart must make its own
conformity determination consistent
with the requirements of this subpart. In
making its conformity determination, a
Federal agency must consider comments
from any interested parties. Whers
multiple Federal agencies have
jurisdiction for various aspects of a
project, a Federal agency may choose to
adopt the analysis of another Federal
agency or develop its own analysis in
order to make its conformity
determination.

§51.855 Reporting requirements.

(a) A Federal agency making a
conformity determination under
§51.858 must provide to the appropriate
EPA Regional Office(s), State and local
air quality agencies and, where
app?icable. affected Federal land
managers, the agency designated under
section 174 of the Act and the MPO a
30 day notice which describes the
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propesed action and the Federal
agency's draft conformity determination
on the action.

{b) A Federal agency must notify the
appropriate EPA Regional Office(s),
State and local air quality agencies and,
where applicable, affected Federal land
managers, the agency designated under
section 174 of the Clean Air Act and the
MPO within 30 days after making a final
conformity determination under
§51.858,

§51.856 Public perticipation,

(a) Upon request by any person
regarding a specific Federal action, a
Federal agency must make available for
review its draft conformity
determination under § 51.858 with
sup materials which describe the
relion upon in making the applicebil
re upon {n m. q) ility
analysis and dreft conformity
determination.

(b) A Federal agency must make
public its draft conformity
determination under § 51.858 by plecing
a notice by prominent advertissment in

circulation

wspaper

in the area sffected by the action and by
providing 30 days for written public
comment prior to taking any formal
action an the draft determination. This
comment period may be concursent
with any other public involvement,
such as occurs in the NEPA procsss.

(c) A Federal agency must documeat
its response to all the comments
received oa its draft conformity
determination under § 51.858 and make
the comments and responses available,
upon request by any person regerding &
specific F action, within 30 days
of the final conformity determination.

{d) A Fedezal agancy must make
public its final conformity
determination under § 51.858 for a
Federal action by anotice by
prominent advertisement in a daily
newspaper of general circulation in the
area affected by the action within 30
days of the final conformity
determination.

§51.857 Frequency of confelmity
determinations.

{a) The conformity status ef ¢ Federal
action automatically lapses 5 years from
the date a final canfarmity
determination is reported under
§ 51.853, unless the Fedaral action has
been completed or s continucus

has been commenced to
implement that Federal action within &
reasonable time.

(b) Ongoing Federal activities et a
given site showing cantinuous progress
are not new actions and do not require
periodic redeterminations se loag as

such activities are within the scope of
the final conformity determinstion
reported under § 51.85S.

c} lf, after the conformity
determination is made, the Federal
action is changed so that there is an
increase in the total of direct and
indirect emissions above the levels in
§ 51.853(b), a new conformity
determination is required.

$51.858 Criteria for determining
conformity of general Federal actions.

{(a) An action required under § 51.853
to have a conformity determination for
a specific pollutant, will be determined
to conform to the applicable SIP if, for
each pollutant that exceeds the rates in
§ 51.853(b), or otherwise requires a
couformity determination dus to the
total of direct and indirect emissions
from the action, the action meets the
requirements of paragraph (c) of this
section, and meets any of the following

il) For criteria pollutant, the total
of direct and indirect emissions from
the action are specifically identified and
accounted for in the app SiP's
attainment or maintenance
demonstration;

(2) For ozone or nitrogen dioxide, the
total of direct and indirect emissions
from the action are fully offset within
the same nonattainment or meaintenance
area through a revision to the applicable
SIP or a similarly enforcesble measure
that effects emission reductions so that
gm isno net increase in emissions of

at

(3) For any critcm pollutant, exce, t
ozone and nitregen dioxide, the
direct and indirect amiuiom from ﬂm

"1 Spocitied th garegraph momm
secdon.boodcnmr
modoﬁngmlydsmd}omhirquﬂty
lﬁ]mutth of
E:F‘PHIXS) ofthhndionud fut

requirement oi mph ®)
ucdor.

() Whees the State sgaacy primesily
responsible for the Str
determines that en areawide air

is not needed, the
total of and indirect emissions
epecified in paregrap .‘."&; -
s paragrap

sectian, hased on bul air qully
lixg analysis

modeling
thet a Jocsl sir

is not needed, total of direct and

md:.rect emxssxons from the action meet
m%:u ified in paragraph
ed on areawide
modalmg or meat the requirements of
peragraph (a)(S) of this section; or

(5} For ozane or mitrogen dioxide, and
for purposes of paragraphs (a)(3)(ii) and
(a)(4)(i1) of this sectiom, each portion of
the action or the action as a whole meets

of the following requirements:

() Where EPA has approved a
revision to an area’s attainment or
maintenance demonstration after 1990
and the State makes a determination as
provided in g:mgnph (a){5)(iXA) of this
section or where the State makes a

commitrment as provided in paragraph

- (83(5)(1}(13) of this section:
(A) The total of

direct and indirect
emissions from the action (or portion
thereof) is determined and documented
by the State agency primaril
responsible for the applicable SIP to
result in a level of emissions which,
together with all other emissions in the
nonattainment (or mdntomnoe) area,
would .ndot o::g:od the emissions budgets
specified in the & SIP;

(B) The total onw
emissions from the ectiom (or portion* *
thereof) is determined by the State
agency ble for the applicable
SIP to in a level of emissions
which, together with all other emissions
in the nonattainment (or rmaintenance)
area, would exceed an emissions budget
specified in the ap ble SIP and the
State Governor or the Governar's
designee for SIP sctions makes a written
commitment to EPA which includes the
following:

(1) A specific schedule for adoption
and submittal of a revision to the SIP
which would achieve the needed
emission reductions prior to the time
emissions from the Federal action
would occur;

{2) Jdentification of measures
for incorporation into the SIP which
wouid result in a level of emissions
which, together with all other emissions
in the nonattainment or maintesance
aren. would not exceed eny emissions

et in the applicable SIP;
that all existing
appliahh SIP requirements are being
in the area far the
affected by the Federal
action, and that local autherity to
implement additional

requirements has

hzunimdm that the
rqanﬁh Federal agencies have
required all reasonable mitigation
measures associated with their action;

and
(5) Written docamentetion mncluding

all air quality analyses supporting the
conformity &nhlﬁou:
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(C) Where a Federal agency made a
conformity determination based on a
State commitment under paragraph
(a)(5)(i)(B) of this section, such a State
commitment is automatically deemed a
call for a SIP revision by EPA under
section 110(k}(5) of the Act, effective on
the date of the Federal conformity
determination and requiring response
within 18 months or any shorter time
within which the State commits to
revise the applicable SIP;

(ii) The action (or portion thereof), as
determined by the Ngb. is specifically
included in a current transportation
plan and transportation improvement
program which have been found to
conform to the applicable SIP under 40
CFR part 51, subpart T, or 40 CFR part
93, subpart A;

(iii} The action (or portion thereof)
fully offsets its emissions within the
same nonattainment or maintenance
area through a revision to the applicable
SIP or an equally able measure
that effects emission reductions equal to
or greater than the total of direct and
indirect emissions from the action so
that there is no net increase in
emissions of that %:J‘l:utant;

(iv) Where EPA has not approved a
revision to the relevant SIP attainment
or maintenance demonstration since
1990, the total of direct and indirect
emissions from the action for the future
years (described in § 51.859(d)) do not
increase emissions with respect to the
baseline emissions: 4

(A) The baseline emissions reflect the
historical activity levels that occurred in
the geographic area affected by the
proposed Federal action during:

(1) Calendar year 1990;

(2) The calendar ysar that is the basis
for the classification (or, where the
classification is based on multiple years,
the most representative year), if a
classification is promulgated in 40 CFR
part 81; or

(3) Thae year of the baseline inventory
in the PM-10 applicable SIP;

(B) The e emissions are the
total of direct and indirect emissions
calculated for the future
(described in § 51.858(d)) using the
historic activity levels (described in
paragraph (a)(5)(iv)(A) of this section)
and appropriate emission factors for the
future years; or

(v) Where the action involves regional
water and/or wastewater projects, such
projects are sized to meet only the needs
of population projections that are in the
applicable SIP.

) The areawide and/or local air
quality modeling analyses must:

(1) Meet the requirements in § $1.859;

and .
(2) Show that the action does not:

(i) Cause or contribute to any new
violation of any standard in any ares; or

(ii) Increase the frequency or severity
of any existing violation of any standard
in any area.

{c) Notwithstanding any other
requirements of this section, an action
subject to this subpart may not be
determined to conform to the applicable
SIP unless the total of direct and

- indirect emissions from the action is in

compliance or consistent with all
relevant requirements and milestones
contained in the applicable SIP, such as
elements identified as part of the
reasonable further progress schedules,
assumptions s ed in the attainment. .
or maintenance demonstration,
prohibitions, numerical emission limits,
and work practice requirements.

(d) Any analyses required under this
section must be conxx;‘iutod, and any
mitigation requirements necessary for a
finding of conformity must be identified
befor:l the determination of conformity
is made.

$51.859 Procedures for conformity
determinations of general Federal actions.

under this
subpart must be on the latest
P lannig:m be
(1) Allp assumptions must
dem from tholutimatu of i and
po on, empioyment, travel, an
congestion most recently approved by
the MPO, or other agency authorized to
make such estimates, where available.
(2) Any revisions to these estimates
used as part of the conformity
determination, including projected
shifts in geographic location or level of
population, employment, travel, and
congestion, must be approved

MPO or other agency autho to

(a) The analyses

make such estimates for the urban area.
(b) The analyses under this
subpart must be on the latest and

most accurate emission estimation
techniques available as described below,
unless such techniques are
inappropriate. If such techniques are
inappropriate and written approval of
the EPA Regional Administrator is
obtained for any modification or
substitution, they may be modified or
another technique tuted on a case-
by-case basis or, where a Fprlatu. on
a generic basis for a apodl.?:o ederal
agency program.

(1) For motor vehicle emissions, the
most current version of the motor
vehicle emissions model specified by
EPA and available for use in the
preparation or revision of SIPs in that
State must be used for the conformi
analysis as od in paragraphs (b)(1)
(1) and (ii) of this section:

(i) The EPA must publish in the
Federal Register a notice of availability
of any new motor vehicle smissions
model; and ‘

(ii) A grace period of three months
shall apply during which the motor
vehicle emissions model previously
specified by EPA as the most current
version may be used. Conformity
analyses for which the analysis was
begun during the grace period or no
more than 3 years before the Federal
Register notice of availability of the
latest emission model may continue to
use the previous version of the model
specified by EPA.

(2) For non-motor vehicle sources,
including stationary and area source
emissions, the latest emission factors
specified by EPA in the “Compilation of
Alr Pollutant Emission Factors (AP~
42)"'1 must be used for the conformity
analysis unless more accurate emission
data are available, such as actual stack
test data from stationary sources which
are part of the conformity analysis.

(c) The air quality modeling apalyses

under this subpart mugt be
based on the applicable air quality
models, data bases, and other
requirements specified in the most
recent version of the “Guideline on Air
Quality Models (Revised)” (1988),
including supplements (EPA
publication no. 450/2-78-027R) 2,
unless:

(1) The guideline techniques are
inappropriate, in which case the model
may be modified or another model
substituted on a case-by-case basis or,
where appropriate, on a generic basis for
a specific Federal agency program; and

(2) Written approval of the EPA
Regional Administrator is obtained for
any modification or substitution.

(d) The analyses required under this
subpart, except § 51.858(a)(1), must be
based on the total of direct and indirect
emissions from the action and must
reflect emission scenarios that are

od to occur under each of the
following cases:

(1) The Act mandated attainment year
or, if applicable, the farthest year for
which emissions are projected in the
maintenance plan;

(2) The year during which the total of
direct and indirect o:?)i:s&ilons from the
action is expected to @ greatest on
an annual basis; and '

(3) any year for which the agpllcabla
SIP specifies an emissions budget.

1 Copies may be obtained from the Technical
Support Division of OAQPS, EPA, MD-14, Research
Triangle Park, NC 27711,

3See footnote 1 at § 51.839(b)2).
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§51.860 Mitigation of air quality impacts.

(a) Any measures that are intended to
mitigate air quality impacts must be
identified and the process for
implementation and enforcement of
such measures must be described,
including an implementation schedule
containing explicit timelines for
implementation.

(g) Prior to determining that a Federal
action is in conformity, the Federal
agency making the conformity
determination must obtain written
commitments from the appropriate
persons or agencies to im&lement any
mitigation measures which are
identified as conditions for making
conformity determinations.

(c) Persons or sgencies voluntarily
committing to mitigation measures to
facilitate positive conformity
determinations must comply with the
obligations of such commitments.

(d) In instances where the Federal
agency is licensing, permitting or
otherwise approving the action of .
another governmental or private entity,
approval by the Federal agency must
conditioned on the other entity meeting
the mitigation measures set forth in the
conformity determination.

(e) When necessary because of
changed circumstances, mitigation
measures may be modified so long as
the new mitigation measures continue
to support the conformity
determination. Any proposed change in
the mitigation measures is subject to the
reporting requirements of § 51.856 and
the public participation requirements of
§51.857.

(f) The implementation plan revision
required in § 51.851 shall provide that
written commitments to mitigation
measures must be obtained prior to a
positive conformity determination and
that such commitments must be
fulfilled.

{g) After a State revises its SIP to
adopt its general conformity rules and
EPA approves that SIP revision, any
agreements, including mitigation
measures, neces or a conformit
determination will be both State an
federally enforceable. Enforceability
through the agplicable SIP will apply to
all persons who agree to mitigate direct
and indirect emissions associated with
a Federal action for a conformity
determination.

PART 93—DETERMINING
CONFORMITY OF FEDERAL ACTIONS
TO STATE OR FEDERAL
IMPLEMENTATION PLANS

1. The authority citation for part 93
continues to read as follows:

Authority: 42 U.S.C. 7401-7671p.

2. Part 93 is amended by adding a
new subpart B to read as follows:

Subpart B—Determining Conformity of
General Federal Actions to State or Federal
Implementation Plans

Sec.

83.150 Ptohibition. )

93.151 State implementation plan (SIP)
revision.

93.152 Definitions.

93.153 Applicability.

93.154 Conformity analysis.

93.155 Reporting requirements.

93.156 Puglic participation.

93.157 Frequency of conformity
determinations.

93.158 Criteria for determining conformity
of general Federsl actions.

93.159 Procedures for conformity
determinations of general Federal
actions.

93.160 Mitigation of air quality impacts.

Subpart B—Determining Conformity of
General Federsal Actions to State or
Federal impiementation Pians

§93.150 Prohibition.

(a) No department, agency or
instrumentality of the Federal
Government shall engage in, support in
any way or provide financial assistance
for, license or permit, or approve any
activity which does not conform to an
applicable implementation plan.

&) A Federal agency must make a
determination that a Federal action
conforms to the applicable
implementation plan in accordance
with the requirements of this subpart
before the action is taken.

(c) Paragraph (b) of this section does
not include Federal actions where:

(1) A National Environmental Policy
Act (NEPA) analysis was completed as
svidenced by a final environmental
assessment (EA), environmental impact
statement (EIS), or finding of no
significant impact (FONSI) that was
prepmggrior to January 31, 1994; or

(2)(1) Prtor to December 30, 1993, an
environmental analysis was commenced
or a contract was awarded to develop
the specific environmental analysis;

(ii) Sufficient environmental analysis
is co::gletod by March 183, 1994 so that
the Federal agency may determine that
the Federal action s in conformity with
the specific requirements and the
purposes of the applicable SIP pursuant
to the agency’s affirmative obligation
under section 176(c) of the Clean Air
Act (Act); and

(iii) A written determination of
conformity under section 176(c) of the
Act has been made by the Federal
agency responsible for the Federal
action by March 185, 1994,

(d) Notwithstanding any provision of
this subpart, a determination that an

action is in conformance with the
applicable implementation plan does
not exempt the action from any other
requirements of the applicable
implementation plan, the Natianal
Environmental Policy Act (NEPA), or
the Clean Air Act (Act).

§93.151 State implementation plan (SIP)
revision.

The Federal conformity rules under
this subpart, in addition to any existing
applicable State requirements, establish
the conformity criteria and procedures
necessary to meet the Act requirements
until such time as the required
conformity SIP revision is approved by

- EPA. A State's conformity provisions

must contain criteria and procedures
that are no less stringent than the
requirements described in this subpart.
A State may establish more stringent
conformity criteria and procedures only
if they apply equally to nonfederal as
well as Federal entities. Following EPA
approval of the State conformity
provisions (or a portion thereof) ina -
revision to the applicable SIP, the
approved (or approved partion of the)=—
State criteria and procedures would = -
govern conformity determinations and
the Federal conformity regulations
contained in this part would apply only
for the portion, if any, of the State's
conformit{ provisions that is not
approved by EPA. In addition, any
previously applicable SIP requirements
relating to conformity remain
enforceable until the State revises its
SIP to specifically remove them from
the SIP and that revision is approved by
EPA.

§93.152 Definitions.
Terms used but not defined in this
gart shall have the meaning given them
y the Act and EPA's regulations (40
CFR chapter I}, in that order of priority.
Affected Federal land manager means
the Federal agency or the Federal
official charged with direct
responsibility for management of an
area designated as Class I under the Act
(42 U.S.C. 7472) that is located within
100 km of the propased Federal action.
Applicable implementation plan or
applicable SIP means the portion (or
portions) of the SIP or most recent
revision thereof, which has been
approved under section 110 of the Act,
or promulgated under section 110(c) of
the Act (Federal implementation plan),
or promulgated or approved pursuant to
regulations promulgated under section
301(d) of the Act and which implements
the relevant requirements of the Act.
Areawide air quality modeling
analysis means an assessment on a sca'e
that includes the entire nonattainment
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or maintenance area which uses an air
quality dispersion model to determine
the effects of emissions on air quality.

Cause or contribute to a new violation
means a Federal action that:

(1) Causes a new violation of a
national ambient air quality standard
(NAAQS) at a location in a
nonattainment or maintenance area
which would otherwise not be in
violation of the standard during the
future period in question if the Federal
action were not taken; or

(2) Contributes, in conjunction with -
other reasonably foreseeable actions, to
a new violation of a NAAQS at &
location in & nonattainment or
maintenance area in a manner that
would increase the frequency or severity
of the new violation.

Caused by, as used in the terms
"*direct emissions” and “indirect
emissions,” means emissions that
would not otherwise occur in the
absencs of the Federal action.

Criteria pollutant or standard means
any pollutant for which there is
established a NAAQS at 40 CFR part 50.

Direct emissions means those
emissions of a criteria pollutant or its
precursors that are caused or initiated
by the Federal action and occur at the
same time and place as the action.

Emergency means a situation where
extremely quick action on the part of the
Federal agencies involved is needed and
where the timing of such Federal
activities makes it impractical to meet
the requirements of this subpart, such as
natural disasters like hurricanes or
earthquakes, civil disturbances such as
terrorist acts and military mobilizations.

Emissions budgets are those portions
of the applicable SIP’s projected
emission inventories that describe the
levels of emissions (mobile, stationary,
area, etc.) thmvido for meeting
reasonable r progress s,
attainmentl.l and/or mairitenance for any
criteria pollutant or its precursors.

Emisslx?ons offsets, for purposes of
§ 93.158, are emissions reductions
which are quantifiable, consistent with
the applicable SIP attainment and
reasonable further
demonstrations, surplus to reductions
required by, and credited to, othee
applicable SIP provisians, enforceabls at
both the State and Federal levels, and
permanent within the timsframe
specified by the .

Emissions a Federal
a continuing program res, i
moun:sd 1mudom that are .t
ca y an out
authnritiut.hn: dou::mudn
emissions occur dus to subsequent
activities, unless such activities are
required by the Federal agency. When

has
for

an agency, in performing its normal
program responsibilities, takes actions
itself or imposes conditions that result
in air pollutant emissions by a non-
Federal entity taking subsequent
actions, such emissions are covered by
the meaning of a continuing program
responsibility.

EPA means the Environmental
Protection Agency.

Federal action means any activity
engaged in by a department, agency, or
instrumentality of the Fi
government, or any activity that a
department, agency or instrumentality
of the Federal government supports in
any way, provides financial assistance
for, licenses, permits, or approves, other
tl;an activities relat:ld to transm portation

ans, ms, and pro
gevelol;:lg.rf:mded. orp approved under
title 23 U.S.C. or the Federal Transit Act
(49 U.S.C. 1601 et seq.). Where the
Federal action is e permit, license, or
other approval for some aspect of a non-
Fede unttlilomking. tr!:!. rolovanl:m .
activity is the part, on, or p o
the non-Federal uns:ﬂahng that
requires the Federal permit, license, or
approval. o

Federal agency means, for purposes of

this subpart, a Federal depertment,
agency, or instrumentality of the Federal
ont. )
Increase the frequency or severi
any existing violation of any stan in

any area means to cause &
nonattainment area to exceed a standard
more often or to cause a violstion at a
greater concentration than previously
existed and/or would otherwise exist
during the future period in question, if
the project were not implementsd.

Indirect emissions means those
emissions of a criteria pollutant or its
precursors that:

(1) Are caused by the Pederal action,
but may occur later in time and/or may
be removed in distance from the
action itself but are still reasonably
foreseeable; and

(2) The Federal agency can
practicably control and will maintain
control over dus to a continuing

program responsibility of the Federal
agency.

Local air m
oty g
impacts on a scale smaller than the
entire nonsttainment or maintenance
aree, including, for example, congestad
roadway intsrsections and highways or
mufl.i“ terminals, which uses an air

dispersion madel to determine
auogmofomiuiom on air quality.

Maintenance ax means an ares with
a maintenance proved under
section 17SA of the .:?:t.

Maintenance plan means a revision to
the applicable SIP, meeting the
requirements of saction 175A of the Act.

etropolitan Planning Organization
(MPQ) is that organization designated as
being responsible, together with the
State, for conducting the continuing,
cooperative, and comprehensive
planning process under 23 U.S.C. 134
and 49 U.S.C. 1607.

Milestone has the meaning given in
‘s:ctions 182(g)(1) and 189{(c)(1) of the

ct .

National ambient air quality
standards (NAAQS) are those standards
established pursuant to section 109 of

_the Act and include standards for
carbon monoxide (CO), lead (Pb),

nitrogen dioxide (NO.), ozone,
particulate matter (PM-10), and sulfur
dioxide (SO.).

NEPA is the National Environmental
Policy Act of 1969, as amended (42
U.S.C. 4321 ot seq.).

Nonattainment area means an area
designated as nonattainment under
section 107 of the Act and described in
40 CFR part 81. .

Precursors of a criteria pollutant are:

(1) For ozone, nitrogen oxides §NOx),
unless an area is exempted from NOx
requirements under section 182(f) of the
Act, and volatile organic compounds
(VOC); and

(2) For PM-10, those pollutants
described in the PM-10 nonattainment
area epplicable SIP as significant
contributors to the PM-10 levels.

Reasonably foreseeable emissions are

future indirect emissions that
are identified at the time the conformity
determination {s made; the location of
such emissions is known and the
emissions are quantifiable, as described
and documented by the Federal agency
rwibuocl "o;;u ommon and :l;s

any on presanted to
the Federal agency. R

Regional water and/or wastewater
Pro, include construction, operation,
and maintenance of water or wastewater
conveyances, water or wastewater
treatment facilities, and water storage
reservoirs which affect a large portion of
a nonattainment or maintenance ares.

onally nglﬂca.n t action means 8
Fog:gl action for which the direct and
indirect emissions of any pollutant
represent 10 percent or more of a
nonattainment or maintenance area’s
emission inventory for that pollutant.
Total of direct and indirect emissions
means the sum of direct and indirect
smissions increases and decreases
caused by the Fedeeal action; L.e., the
“net* emissions considering all direct
and indirect emissions. The portion of
emissions which are exempt or
presumed to conform under § 93.153 (c),
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(d), (e), or (f) are not included in the
“total of direct and indirect emissions."”
The “‘total of direct and indirect
emissions" includes emissions of
criteria pollutants and emissions of
precursors of criteria pollutants.

§93.153 Applicability.

(a) Conformity determinations for
Federal actions related to transportation
plans, programs, and projects
developed, funded, or approved under
title 23 U.S.C. or the Federal Transit Act
{49 U.S.C. 1801 et seq.) must meet the
procedures and criteria of 40 CFR part
51, subpart T, in lieu of the procedures
set forth in this subpart.

(b) For Federal actions not covered by
paragraph (a) of this section, a
conformity determination is required for
each pollutant where the total of direct
and indirect emissions in a
nonattainment or maintenance area
caused by a Federal action would equal
or exceed any of the rates in paragraphs
(b)(1) or (2) of this section. -

(1) For pur&oses of paragraph (b) of
this section, the following rates apply in
nonattainment areas (NAA's):

Tone/
yoar
Ozone (VOC's or NOx):
Serious NAA's .... 50
25
10
ozone transport region .............. 100
Marginal and moderate NAA's in-
side an ozone transport region:.
vOoC 50
NOx 100
Carbon monoxide:
Al NAA'S ........c.cocenrernrrnrnenncrnecrensen 100
SO, or NO;:
Al NAA'S ......cooiinennninnrrnenencionnens 100
PM-10:
Moderate NAA's ............................ 100
Serious NAA'S ..........oeeecevceiecennnen 70
Pb:
All NAA'S 25

(2) For purposes of paragraph (b) of
this section, the following rates apply in
maintenance areas:

Tons/
year
Ozone (NOx), SOz or NOy:
All Maintenance Areas .................. 100
Ozone (VOC's):
Maintenance areas inside an
ozone transport cersarsrsseses 50
Maintenance areas outside an
0ZoNne transport region ............. 100
Carbon monoxide:
All Maintenance Areas .................. 100
PM~10;
All Maintenance Areas .................. 100
All Maintenance Areas .................. -

{c) The requirements of this subpart
shall not apply to the following Federal
actions:

(1) Actions where the total of direct
and indirect emissions are below the
emissions levels specified in paragraph
(b) of this section.

(2) Actions which would result in no
emissions increase or an increase in
emissions that is clearly de minimis:

(i) Judicial and legislative
PR Conts

(ii) Continuing and recurring
activities such as permit renewals where
activities conducted will be similar in
scope and operation to activities
currently being conducted.

(iii) Rulemaking and policy
development and issuance.

(iv) Routine maintenance and repair
activities, including repair and
maintenance of administrative sites,
roads, trails, and facilities.

{v) Civil and criminal enforcement
activities, such as investigations, audits,
inspections, examinations,
prosecutions, and the training of law
enforcemnnel.

(vi) A tive actions such as
personnel actions, organizational
changes, debt management or collection,
cash management, internal agency
audits, program budget proposals, and
matters relating to the a stration
and collection of taxes, duties and fees.

(vii) The routine,
transportation of materiel and

personne

(viii) Routine movement of mobile
assets, such as ships and aircraft, in
home port reassignments and stations
(when no new support facilities or
personnel are required) to garform as
operational groups and/or for repair or
overhaul, .

(ix) Maintenance dred, and debris
disposal where no new depths are
required, applicable ts are
secured, and dis will be at an
approved disposal site.

x) Actions, such as the following,
with respect to exdsting structures,
roperties, facilities and lands where

ture activities conducted will be
similar in scope and operation to
activities currently being conducted at
the existing structures, properties,
facilities, and lands; for example,
relocation of personnel, disposition of
federally-owned existing structures,
properties, facilities, and lands, rent
subsidies, operation and maintenance -
cost subsidies, the exercise of
receivership or conservatorship
authority, assistance in purchasing
structures, and the production of coins
and currency.

(>d) The granting of leases, licenses
such as for exports and trade, permits,

and easements where activities
conducted will be similar in scope and
operation to activities currently being
conducted. ‘

(xii) Planning, studies, and provision
of technical assistance.

{xiii) Routine operation of facilities,
mobile assets and equipment.

(xiv) Transfers of ownership,
interests, and titles in land, facilities,
and real and personal properties,
regardless of the form or method of the
transfer.

{xv) The designation of empowerment
zones, enterprise communities, or
viticultural areas.

{xvi) Actions by any of the Federal
banking agencies or the Federal Reserve
Banks, including actions regarding
charters, applications, notices, licenses,
the supervision or examination of
depository institutions or depository
institution holding companies, access to
the discount window, or the provision
of financial services to banking
organizations or to any department, -
agency or instrumentality of the United
States.

(xvii) Actions by the Board of = -
Governors of the Federal Reserve
System or any Federal Reserve Bank
necessary to effect monetary or
exchange rate policy.

(xviii} Actions that implement a
foreign affairs function of the United
States.

{xix) Actions (or portions thereof)
associated with transfers of land,
facilities, title, and real properties
through an enforceable contract or lease
agreement where the delivery of the
deed is required to occur promptly after
a specific, reasonable condition is met,
such as promptly after the land is
cartiﬂe«f as meeting the requirements of
CERCLA, and where the Federal agency
does not retain continuing authority to
control emissions associated with the
lands, facilities, title, or real properties.

(xx) Transfers of real property,
including land, facilities, and related
personal property from a Federal entity
to another Federal entity and
assignments of real property, including
land, facilities, and related personal
property from a Federsl entity to
another Federal entity for subsequent
deeding to eligible applicants.

(>od) Actions by the Department of the
Treasury to effect fiscal policy and to
exercise the borrowing authority of the
United States.

{3) Actions where the emissions are
not reasonably foreseeable, such as the
following:

(i) Initial Outer Continental Shelf
lease sales which are made on a broad
scale and are followed by exploration
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and development plans on 4 project
level.

(ii) Electric power marketing activities
that involve the acquisition, sale and
transmission of electric energy.

(4) Actions which implement a
decision to conduct or carry out a
conforming program such as prescribed
burning actions which are consistent
wlith a conforming land management
plan.

{d) Notwithstanding the other
requirements of this subpart, a
conformity determination is not
required for the following Federal
" actions (or portion thereof):

(1) The portion of an action that
includes major new or modified
stationary sources that require & t
under the new source review (NSR)
program (section 173 of the Act) or the
prevention of significant deterioration
program (title I, part C of the Act).

(2) Actions in responsa to
emergencies or natural disasters such as
hurricanes, earthquakes, etc., which are
commenced on the order of hours or
days after the emergency or disaster
and, if applicable, which meet the
requirements of paragraph (e} of this
section.

(3) Research, investigations, studies,
demonstrations, or training (other than
those exempted under paragraph {c}(2)

vironmen

(1) The Federal agency taking the
actions makes a written determination
that, for a specified period not to exceed
an additional 6 months, it is impractical
to prepare the conformitz:nalym
which would otherwise be required and
the actions cannot be delayed due to
oveiriding concerns for public heaith
and welfare, national security interests
and foreign policy commitments; or

(2) For actions which are to be taken

“after those actions covered by paragraph

{8)(1) of this section, the Federal agency
makes & new determination as provided

i h (e)(1) of this section.
B N e hatanding other
requirements of this subpart, actions

specified by individual Federal agencies ..

t have met the criteria set forth in
either p ph (8)(1) or (g2) of this
section and the ures set forth in
paragraph (h) of this section are
presumed to conform, e: as
provided in ph (j) of this section.

{g) The F agency must meet the
criteria for establishing activities that
are presumed to conform by
the requirements set forth in either
P T&h (g)(1) or (g)(2) of this section:

( Federal agency must clearly
demonstrate using methods
with this subpart that the total of direct
and indirect emissions from the type of
activities which would be presumed to

conform would not:
o i socton), whare s sovitcomenal ) oo e coibteto any
arti acuonfurthmm'q\uu violation of any standard in any aree;
particular bythosmt{ (ii) Interfere with provisions in the
research, as detsrmined applicable SIP for maintenance of any
ageriicy glaMSIP' y responsible for the standard:
applica ; - Increase the frequency or severity
(4) Alteration and additions of of(:in!; existing %.ohdm of m;'mdnd
existing structurea as specificall in any ares; or
required by new or existing applicable (iv) Delay timely sttainment of any
environmental on oz standard or any required interim
environmental regulations ("3" hush  gmission reductions or other milestones
houses for aircraft engines an in any area including, where spplicable,
scrubbers for air emissions). emission levels in the
(5) Direct emissions from remedial applicable SIP for purposes of: ‘
and removal actions carried out under 'A) A demonstration of reasonable
the Comprehensive Environmental further progress;
Response, Compensation and Liability (B) A demonstration of attainment; or
Act and associated regulations to the (C) A maintenance plan; or
extent such emissions either comply (2) The Federal agency must
with the substantive requirements of the documentation that the total of direct
PSD/NSR tting program or are and indirect emissions from such future
exempted from other environmental actions would be below the emission
regulation under the provisions of rates for a conformity determination that
CERCLA and applicable regulations are established in (b) of this
issued under CERCLA. section, based, for example, on similar
(e) Federal actions which are part of  actions taken over recent years.
aconﬁnuingruponutonnomorgon%‘ (h) In addition to meeting the criteria
or disaster under paragraph (d)(2) of for establishing exemptions set forth in
section and which are to be taken more  paragraphs (g)Pl) or (g)(2) of this section,
than 6 months after the commencement the following procedures must also be
 of the response to the em or complied with to presums that activities
disaster under ph (d)(2) of this will conform:
section are mm&‘ the (1) The Federal ugonc‘i'must identify
requirements of this subpart only if: through publication in the Federal

Register its list of proposed activities
that are presumed to conform and the
basis for the presumptions; -

(2) The Federal agency mst notify
the appropriate EPA Regjonal Office(s),
State and local air quality agencies and,
where applicable, the agency designated
under section 174 of the Act and the
MPO and provide at least 30 days for
the public to comment on the list of
proposed activities presumed to
conform;

(3) The Federal agency must
document its response to all the
comments received and make the
comments, response, and final list of
activities available to the public upon
request; and

(4) The Federal agency must publish
the final lst of such activities in the
Federal Register.

(i) Notwithstanding the other
ments of this subpart, when the

total of direct and indirect emissions of
any pollutant from a Federal action does
not or exceed the rates specified
in paragraph (b} of this section, but
represents 10 percent or more ofa °
nonattainment or maintenance frea’s
total emissions of that pollutant, the
action is defined as a regionally
d’gmﬂcant action and the requirements
of §93.150 and §§ 93.155 through
93.160 shall apply for the Federal
action.

{j) Where an action otherwise
resumed to conform under paragraph
ft) of this section is a regionally
cant action or does not in fact
meet one of the criteria in paragraph
{8)(1) of this section, that action shall
not be presumed to conform and the
ments of § 93.150 and §§ 93.155
through 93.160 shall apply for the
Federal action.

(k) The provisions of this subpart
shall apply in all nonattainment and
maintenance areas.

§63.164 Conformity anslysis.

Any Federal de ent, agency, or
instrumentality of the Fede:
government an action subject to
this subpart must make its own
conformity determination consistent
with the ents of this subpart. In
makin‘ﬁ its conformity determination, &
Federal agency must constder comments
from any interested es. Where
multiple Federal agencies have
jurisdiction for various aspects of a
project, a Federal may choose to
adopt the analysis of another Federal
agency or develop its own analysis in
order to make its conformity
determination.
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§93.158 Reporting requirements. -

(a) A Federal agency making a
conformity determination under
§ 93.158 must provide to the appropriate
EPA Regional Office(s), State and local
air quality agencies and, where
applicable, affected Federal land
managers, the agency designated under
section 174 of the Act and the MPO &
30 day notice which describes the
proposed action and the Federal
agency's draft conformity determination
on the action.

{b) A Federal agency must notify the
appropriate EPA Regional Office(s),
State and local air quality agencies and,
where applicable, affected Federal land
managers, the agency designated under
section 174 of the Clean Air Act and the
' MPO within 30 days after making s final
conformity determination under
§93.158.

$93.156 Public participation.

(a) Upon est by any n
regnrdigg awﬁc Federal action, a
Federal agency must make available for
review its conformity -
determination under § 93.158 with
supporting materials which describe the
analytical methods and conclusions
relied upon in making the applicability
analysis and draft conformity
determination.

(b) A Federal agency must make
public its draft conformity
determination under § 93.158 by placing
a got:co by prominot;t ud:::lﬂnmen:i in
a daily news of general circulation
in the area ug:gt:rdbytho action and by
providing 30 days for written public
comment prior to taking any formal
action on the draft determination. This
comment period may be concurrent
with any other public invelvement,
such as occurs in the NEPA process.

{c) A Federal agency must document
its response to all the comments
received on its draft confo
determination under § 93.158 and make
the comments and respanses available,
upon request by any person regarding a
specific Federal action, within 30 days
of the final conformity determination.

{d) A Federal egency must make
public its final conformity
determination under § 83.158 for a
Federal action by placing & notice by
prominent advertisement in a daily
newspaper of general circulation in the
area affected by the action within 30
days of the final conformity
determination. -

§93.157 Frequency of conformity
determinations.

(a) The conformity status of a Federal
action automatically lapses 5 years from
the date a final co ty

determination is reported under
§93.155, unless the Federal action has
been completed or s continuous
program has been commenced to
implement that Federal action within a
reasonable time.

(b) Ongoing Federal activities at a
given site showing continuous progress
are not new actions and do not require
periodic redeterminations so long as
such activities are within the scope of
the final conformity determination
reported under § 93.155.

{c) If, after the conformity
determination is made, the Federal
action is changed so that there is an
increase in the total of direct and
indirect emissions, above the levels in
§93.153(b), a new conformity
determination is required.

§93.188 Criteria for determining
conformity of general Federal actions.

(a) An action required under § 93.153
to have a conformity determination for
a specific pollutant, will be determined
to conform to the applicable SIP if, for
each pollutant that exceeds the rates in
§ 93.153(b), or otherwise res a
confo determination dus to the
total of direct and indirect emissions
from the acﬂo:f. the actiog }n;ot; Jﬂe

uirements ph (c} of this
&on. and mpﬁof the following

ents:

1) For any criteria pollutant, the total
of direct and indirect emissions from
the action are specifically identified end
accounted for in the ap SIP’s
attainment or maintenance :
demonstration;

(2) For ozone or nitrogen dioxide, the
total of direct and indirect emissions
from the action are fully offset within
the same nonattainment or maintenance
area through a revision to the applicable
SIP or a similarly enforceable measure
that effects emission reductions so that
there is no net increase in emissions of
that pollutant;

(3) For any criteria pollutant, exce
ozone and nitrogen dioxide, the total of
direct and intgiroc‘t emissions from the
action meet the requirements:

(i) Specified in pcragn&h {b) of this
s
m an r
modeling analysis; or

(i) Meet the nts of
rmgmph {e)(3) of this section and, for

ocal air quality modeling analysis, the
requirement of paragraph (b} of this
section;

(1) Where the State sgency primari

i marily
responsible for the .pm SIP
determines that an areawide sir quality
modeling analysis is not needed, the
total of and indirect emissions

from the action meet the requirements
specified in paragraph (b) of this
section, based on local air quality -
modeling analysis; or o

(ii) Where the State agency primarily
responsible for the applicable $IP
determines that an areawide air quality
modeling analysis is appropriate and
that a local air quality modeling analys:s
is not needed, the total of direct and
it;:direct emissions from the action meet

e requirements specified in paragraph
{b) c::gu's section, gased on artr:awigdep
modeling, or meet the requirements of
paragraph (a)(5) of this section; or

{5) For ozone or nitrogen dioxide, and
for purposes of paragraphs (a)(3)(11) and
(a)(4)(ii) of this section, each portion of

" the action or the action as a whole meets

any of the followin irements:

?i') Where EPA hassr:g:roved a
revision to-an area’s attainment or
maintenence demonstration after 1990
and the State makes a determination as
provided in ph (a)(S)(i)(A) of this
section or where the State makes a
commitment as provided in paragraph
{a)(5)(i)(B) of this section: -

(A) The total of direct and indirect __
emissions from the action (or portion ~
thereof) is determined and documentdd "
by the State agency primarily
responsible for the epplicable SIP to
result in a level of emissions which,
together with all other emissions in the
nonattainment (or maintenance) ares,
would not exceed the emissions budgets
specified in the applicable SIP;

(B) The total o! and indirect
emissions from the action (or portion
thereof) is determined by the State
agency ible for the applicable
SIP to t in a level of emissions
which, together with all other emissions
{n the nonattainment (or maintenance)
area, would exceed an emissions budget
specified in the applicable SIP and the
State Governor or the Governor’s
designee for SIP actions makes a written
commitment to EPA which includes the
following:

(1) A specific schedule for adoption
and submittal of a revision to the SIP
which would achieve the needed
emission reductions prior to the time
emissions from the Federal action
would occur;

(2) Identification of specific measures
for incorporation into the SIP which
would result in a level of emissions
which, together with s}l other emissions
{n the nonattainment or maintenance
area, would not exceed any emissions
budget s‘fodﬂod in the applicable SIP;

(3) A demonstration that all existing
applicable SIP requirements are being
implemented in the area for the
pollutants affected by the Federal
action, and that local authority to
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implement additional requirements has
been fully pursued;

{4) A determination that the
responsible Federal agencies have
required all reasonable mitigation
measures associated with their action;
and . .

{5) Written documentation including
al] air quality analyses supporting the
conformity determination;

(C) Where a Federal agency made a
conformity determination based on a
State commitment under paragraph
{a)(5)(i)(B) of this section, such a State
commitment is automatically deemed a
call for a SIP revision by EPA under
section 110(k)(5) of the Act, effective on
the date of the Federal conformity
determination and requiring response
within 18 months or any shorter time
within which the State commits to
revise the applicable SIP;

(ii) The action (or portion thereof), as
determined by the MPO, is specifically
included in a current transportation
plan and transportation improvement
program which have been found to
conform to the applicable SIP under 40
CFR part 51, subpart T, or 40 CFR part
93, subpart A;

{iii) The action {or portion thereof)
fully offsets its emissions within the
same nonattainment or maintenance
area through a revision to the applicable
SIP or an equally enforceable measure
that effects emission reductions equal to
or greater than the total of direct and
indirect emissions from the action so
that there is no net increase in
emissions of that pollutant;

(iv) Where EPA not approved a
revision to the relevant SIP attainment
or maintenance demonstration since
1990, the total of direct and indirect
emissions from the action for the future
years {described in § 93.159(d) do not
increase emissions with respect to the
baseline emissions:

(A) The baseline emissions reflect the
historical activity levels that occurred in
the geographic area affected by the
proposed Faderal action during:

(1) Calendar year 1990;

(2) The calendar year that is the basis
for the classification (or; whers the
classification is based on multiple years,
the most representative year), if a
classification is promulgated in 40 CFR
part 81; or

(3} The year of the baseline inventory
in the PM~10 applicable SIP;

{B) The baselfne emissions are the
tatal of direct and indirect emissions
calculated for the future years
(described in § 93.159(d)) using the
historic activity levels (described in
paragraph (a)(5)(iv)(A) of this section)
and appropriate emission factors for the
future years; or

(v) Whers the action involves regional
water and/or wastewater projects, such
projects are sized to meet only the needs
of population projections that are in the
applicable SIP.

{b) The areawide and/or local air
quality modeling analyses must:

(1) Meet the requirements in § 93.159;
and

(2) Show that the action does not:

-{i) Cause or contribute to any new
violation of any standard in any area; or

(ii) Increase the frequency or severity

* of any existing violation of any standard

in any area.

(c) Notwithstanding any other
requirements of this section, an action _
subject to this subpart may not be
determined to conform to the applicable
SIP unless the total of direct and
indirect emissions from the action is in
compliance or consistent with all
relevant requirements and milestones
contained in the applicable SIP, such as
elements identified as part of the
reasonable further progress schedules,
assumptions specified in the attainment
or maintenance demonstration,
prohibitions, numerical emission limits,
and work practice requirements.

(d) Any analyses required under this
section must be completed, and any
mitigation requirements necessary for a
finding of conformity must be identified
before the determination of conformity
is made.

§$93.159 Procedures for conformity
determinations of general Federa! actions.

(a) The analyses required under this
subpart must be based on the latest
planning assumptions.

(1) All planning assumptions must be
derived from the estimates of
population, employment, travel, and
congestion most recently approved by
the MPO, or other agency authorized to
make such estimates, where available.

(2) Any revisions to these estimates
used as part of the conformity
determination, including projected
shifts in geographic location or level of
population, employment, travel, and
congestion, must be approved by the
MPO or other agency auth to
make such estimates for the urban ares.

(b) The analyses required under this
subpart must be on the latest and
most accurate emission estimation
techniques available as described below,
unless such techniques are
inappropriate. If such techniques are
inappropriate and written approval of
the EPA Regional Administrator is
obtained for any modification or
substitution, they may be modified or
another technique substituted on a case-
by-case basis or, where appropriate, on

a generic basis for a specific Federal
agency program. _

(1) For motor vehicle emissions, the
most current version of the motor
vehicle emissions model specified by
EPA and available for use in the
preparation or revision of SIPs in that
State must be used for the conformity
analysis as specified in paragraphs
(b)(1)(i) and (ii) of this section:

(i) The EPA must publish in the
Federal Register a notice of availability
of any new motor vehicle emissions
model; and

(ii) A grace period of 3 months shall
apply during which the motor vehicle
emissions model previously specified
by EPA as the most current version may
be used. Conformity analyses for which
the analysis was begun during the grace
period or no more than 3 years before
the Federal er notice of
availability of the latest emission model
may continue to use the previous
version of the model specified by EPA.

(2) For non-motor vehicle sources,
including stationary and area source
emissions, the latest emission factors
specified by EPA in the “Compilatien of
Air Pollutant Emission Factors (AP-.
42)" 1 must be used for the conformity
analysis unless more accurate emission
data are available, such as actual stack
test data from stationary sources which
are part of the conformity analysis.

(c) The air quality modeling analyses
required under this subpart must be
based on the applicable air quality
models, data bases, and other
requirements specified in the most
recent version of the ““Guideline on Air

" Quality Models (Revised)" (1986),

including supplements (EPA
publication no. 450/2-78-027R) 2,
unless:

(1) The guideline techniques are
inappropriate, in which case the model
may be modified or another model
substituted on a case-by-case basis or,
where apprgsriate. on a generic basis for
a specific Federal agency program; and

2) Written approval of the EPA
Regional Administrator is obtained for
any modification or substitution.

Ki] The analyses required under this
subpart, except § 93.158(a)(1), must be
based on the total of direct and indirect
emissions from the action and must
reflect emission scenarios that are

ed to occur under each of the
following cases:
(1) The Act mandated attainment year
or, if applicable, the farthest year for
which emissions are projected in the
maintenance plan;

1Copies may be obtained from the Technical
Support Division of OAQPS, EPA, MD-14, Research
Triangle Park, NC 27711.

2See footnote 1 at § 93.159(b}2).
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{2) The year during which the total of
direct and indirect emissions from the
action is expected to be the greatest on
an annual basis; and

{3) Any vear for which the applicable
SIP specifies an emissions budget.

§93.160 Mitigation of air quality impacts.

(a) Any measures that are intended to
mitigate air quality impacts must be
identified and the process for
implementation and enforcement of
such measures must be described,
including an implementation schedule
containing explicit timelines for
implementation.

(b) Prior to determining that a Federal
action is in conformity, the Federal
agency making the conformity
determination must obtain written
commitments from the appropriate
persans or agencies to im&lement any
mitigation measures which are

identified as conditions for making
conformity determinations.

(c) Persons or agencies voluntarily
committing to mitigation measures to
facilitate positive conformity
determinations must comply with the
obligations of such commitments.

(d) In instances where the Federal
agency is licensing, permitting or
otherwise approving the action of
another governmental or private entity,
approval by the Federal agency must
conditioned on the other entity meeting
the mitigation measures set forth in the
conformity determination.

(e} When necessary because of
changed circumstances, mitigation
measures may be modified so long as
the new mitigation measures continue
to support the conformity
determination. Any proposed change in
the mitigation measures is subject to the
reporting requirements of § 93.156 and

“all J)ersons w
an

the public participation requirements of
§93.157. :

(f) The implementation plan revision
required in § 93.151 shall provide that
written commitments to mitigation
measures must be obtained prior to a
positive conformity determination and
that such commitments must be
fulfilled.

(g) After a State revises its SIP to
adopt its general conformity rules and
EPA approves that SIP revision, any
agreements, including mitigation
measures, neces for a conformity
determination wsiﬂe both State and
federally enforceable. Enforceability
through the agplicab_le SIP will apply to

0 agree to mitigate direct
indirect emissions associated with
a Federal action for a conformity
determination.

(FR Doc. 93-28818 Filed 11-29-93; 8:45 am]
SILLING COOR $500-50-P
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This section of the FEDERAL-REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed Rule,
and Notice documents. These corrections are
prepared by the Office of the Federal
Register. Agency prepared corrections are
issued as signed documents and appear in

DEPARTMENT OF ENERGY

10 CFR Part 835

Occupational Radiation Protection
Correction

In rule document 93-27997 beginning
on page 65458, ip the issue of Tuesday,

December 14, 1993, in the first column.
in the EFFECTIVE DATES, “January 13,
1993." should read *January 13, 1994."

7 BILLING CODE 18508-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 93
[FRL-4805-1]

Determining Conformity of General
Federal Actions to State or Federal
implementation Plans

Correction

In rule document 93-28818 beginning
on page 63214 in the issue of Tuesday,

November 30. 1993, make the following
correction:

§93.150 [Corrected)

On page 63253, in the second column,
in §93.150(c)(2)(i), in the first line,
*“December 30, 1993," should read
“January 31, 1994,".

BILLING CODE 1508-01-D



